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IN THE 


United States Court of Appeals 

for the District of Coltwiria 
April Term, 1941. 


No. 7921—Special Calendar 


EMMETT R. WARRING, Appellant , 

v. 

JOHN B. COLPOYS, United States Marshal , Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF AND APPENDIX FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The District Court of the United States for the District 
of Columbia ordered the writ of Habeas Corpus discharged 
and the appellant remanded to the Custody of the Superin¬ 
tendent of the District of Columbia Penal Institutions 
(Appellant’s App. 30). The writ had been issued and the 
hearing had under authority of Title 24, section 201, code 
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of Laws of the District of Columbia (1929); Act of March 
3, 1901, (31 Stat. 1372, c. 854, sec. 1143) (R.5) section 6 of 
Act of February 13,1925, c. 229, as amended (43 Stat. 940); 
U. S. C. A., Title 28, Sections 451-2. 

The jurisdiction of this Court is invoked under section 6 
of Act of February 13, 1925, c. 229, as amended (43 Stat. 
940); U. S. C. A. Title 28, Section 463. 

STATUTES INVOLVED 

SECTION 2(»8 OF THK JUDICIAL CODE, REV. STAT. 725, ACT 
OF MAR. 8, 1911, c 281 80 STAT. 1108; 28 U. S. C. A. 885.: 

The said Courts shall have power to impose and admin¬ 
ister all necessary oaths, and to punish, by tine or imprison¬ 
ment, at the discretion of the court, contempts of their 
authority. Such power to punish contempts shall not be 
construed to extend to any cases except the misbehavior of 
any perso7i in their presence, or so near thereto as to 
obstruct the administration of justice, the misbehavior of 
any of the officers of said courts in their official transactions, 
and the disobedience or resistance by any such officer, or 
by any party, juror, witness, or other person to any lawful 
writ, process, order, rule, decree, or command of the said 
courts. 


STATEMENT OF CASE 

This is an appeal from a judgment (Appellant’s App. 30). 
of the District Court of the I T nited States for the District 
(Appellant’s App. 30), dismissing the petition upon which 
the writ was issued, and remanding appellant to the custody 
of the appellee (Appellant’s App. 30). 

Appellant was convicted and sentenced in criminal con¬ 
tempt cases, numbers 98 and 99 (Appellant’s App. 29), in 
that it was alleged in both cases that he violated section 
268 of the Judicial Code. 

Criminal Contempt case Number 98 charged the appel- 
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lant with causing to be offered a prospective juror certain 
money with intent to unlawfully and corruptly influence 
the juror’s decision and verdict in case he, the said juror, 
should be selected to serve as a juror in a pending case 
against appellant. It was admitted by appellee at the 
hearing of the writ of habeas corpus, that the acts charged 
in the petition upon which the appellant was convicted 
and sentenced, were alleged to have occurred some days 
before the pending trial was set, and at places within the 
District of Columbia, but some miles distant from the Court 
House. The petition for rule to show cause upon which 
the appellant was charged, tried, convicted and sentenced 
alleges the acts occurred miles distant from the Court 
house and a number of days before the pending trial. (Ap¬ 
pellant’s’ App. 13). 

Criminal Contempt case Number 99 charged the appel¬ 
lant with telephoning and talking to one Quinlan with a 
view towards investigating the possibility of influencing 
a man if he should be selected to serve as a juror in the then 
pending case against appellant. It was admitted by ap¬ 
pellee at the hearing of the writ of habeas corpus, that the 
acts charged in the petition upon which the appellant was 
convicted and sentenced, were alleged to have occurred 
some days before the pending case was commenced, and 
at places within the District of Columbia, but some miles 
distant from the Court House. The petition for rule to 
show cause upon which the appellant was charged, tried, 
convicted and sentenced alleges the acts occurred miles 
distant from the Court House and a number of days before 
the pending trial. (Appellant’s App. 17). 

On February 24, 1939, straight sentences of twenty-six 
months were imposed upon appellant (Appellant’s App. 
29,30) for convictions of these and other Criminal Contempt 
charges, and on May 2, 1939, a further sentence of from 
three to nine months, was imposed on appellant upon his 
plea of guilty to a violation of Title 18, Section 88, of the 
United States Code, to take effect after the expiration 
of the sentences in Criminal Contempt cases. 
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On April 30, 1941, appellant filed in the lower court a 
petition for writ of habeas corpus, seeking his relief from 
custody on the grounds that Criminal Contempt Sentences 
were void and of no force and effect (1) because the trial 
court had no jurisdiction to bring him to trial, to convict 
and sentence him, and (2) that his detention is illegal and 
unconstitutional. (Appellant’s App. 1). 

The sentence imposed upon him on May 2,1939, for viola¬ 
tion of Title 18, section 88, United States Code, has already 
been served, and all legal sentences imposed upon him have 
been fully complied with by appellant, if these criminal 
contempt sentences are void and invalid. 

On May 8, 1941, the lower court, after hearing dismissed 
the petition for writ of habeas corpus, discharged the writ, 
and remanded appellant to the custody of the appellee. 
(Appellant’s App. 30). This appeal was thereupon taken 
(Appellant’s App. 31). 

STATEMENT OF POINTS 

1. Whether the alleged misbehavior with which appel¬ 
lant was charged (in the petition for rule to show cause 
why he should not be punished as for a criminal contempt 
and for which he was convicted and sentenced, was such 
as, under section 268 of the Judicial Code, made him liable 
to punishment. 

2. Whether the alleged misbehavior with which appel¬ 
lant was charged, was such as wauld give the trial Court 
jurisdiction to try, convict, and sentence him for Criminal 
Contempt in violation of Section 268 of the Judicial Code. 

! SUMMARY OF ARGUMENT 

The lower court erred in discharging the writ of habeas 
corpus, dismissing the petition for w^rit of habeas corpus, 
and remanding the appellant to the custody of the ap- 
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pellee, for the reason that all legal sentences imposed upon 
him have been fully served. 

The sentences imposed in the Criminal Contempt cases 
involved here, were illegal and void because the trial court 
had no jurisdiction to try, convict and sentence the appel¬ 
lant, and further because his constitutional rights were 
denied in the proceedings. Habeas Corpus was the proper 
remedy to obtain discharge of appellant, who is being 
illegally detained, restrained, and punished in alleged 
criminal contempt proceedings, in which cases the trial 
court did not have jurisdiction to try, convict and sentence 
him. 

Section 2CS of the Judicial Code limits the power of 
Federal Courts to punish for Criminal Contempts. Such 
power, according to the statute, “shall not be construed to 
extend to any cases except the misbehavior of any person 
in their presence , or so near thereto as to obstruct the 
administration of justice.” 

. The appellee admitted at the hearing of the writ of 
habeas corpus, and the face of the record shows con¬ 
clusively that the acts alleged to have been committed 
by the appellant, occurred some days-prior to the trial of 
the case pending against him, some miles distant from the 
Court House, and not in the physical presence of the Court. 

The Supreme Court of the United States, in the case of 
Nye et. al. v. United States, decided April 14, 1941, con¬ 
strued section 268 of the Judicial Code. The Court held 
that the words “so near thereto” are to be construed as 
geographical terms. It construed the words “misbehavior 
of any person in their presence” in this section to mean 
that the power of federal courts to punish for criminal 
contempts “can only be exercised to insure order and 
decorum” in court. The conduct charged against the 
appellant in the petition for rule to show cause why he 
should not be punished for criminal contempt under section 
268 of the Judicial Code does not fall within these terms, 
as they have been construed by the Supreme Court of the 
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United States, and do not constitute Criminal Contempt 
in violation of that section. 

The face of the record further shows that the appellant 
has fully served all valid sentences imposed upon him. 

As the court did not have jurisdiction to try, convict 
and sentence appellant, because the conduct charged 
against him does not constitute contempt within section 
268 of the Judicial Code, and because he has served all 
valid and legal sentences imposed upon, the appellant 
should have been discharged from custody by the lower 
court on the w*rit of habeas corpus which had been issued 
to inquire into the detention of him. 

ARGUMENT 

The commitment of the appellant to serve the sentences 
imposed in the alleged criminal Contempt cases herein¬ 
before described, by the trial court, without jurisdiction 
or legal authority therefor was invalid, and where it is 
shown, as here, that there was no ground for the contempt 
charged, the appellant is entitled to discharge from custody 
under the writ of habeas corpus. 

Ellioti v. United States, 23 App. D. C. 456 

Holman v. Austin, 34 Tex. 668. 

The order of commitment was void and the trial court 
did not have jurisdiction to try and sentence the appellant. 
Where the evidence shows the order of commitment to be 
void, or that an offense could not have been committed 
by reason of the undisputed facts, the prisoner should be 
released on a writ of habeas corpus. 

i Palmer v. Coiladay, 18 App. D. C. 426. 

As the Court had no jurisdiction to try the petitioner, 
or if his constitutional rights have been denied in its pro¬ 
ceedings, the remedy of habeas corpus is available. 

Bowen v. Johnston , 306 U. S. 19. 
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Johnson v. Zerbst, 304 U. S. 458. 

Moore v. Dempsey, 261 U. S. 86. 

Re Bonner, 151 U. S. 242. 

Re Snow, 120 U. S. 274. 

Ex Parte Crow Dog, 109 U. S. 556. 

Ex Parte Lange, 18 Wall. 163. 

In the case of Ex Parte Snow, 120 U. S. 274, the Supreme 
Court held that the lower court was without jurisdiction 
to inflict punishment in respect of more than one of the 
convictions because the indictments were for a continuing 
offense; that, the want of jurisdiction appearing on the 
face of the record, the objection may be taken on habeas 
corpus. 

In the case of Ex Parte Terry, 128 U. S. 289, counsel for 
petitioner contended that the circuit court failed to take 
such steps as were necessary to give jurisdiction of the 
person of the prisoner at the time the order was made com¬ 
mitting him to jail for contempt; and therefore, that the 
order was illegal, and the writ of habeas corpus should be 
awarded. The Supreme Court in passing on this proposi¬ 
tion, stated: 

“If this position is sound, the conclusion stated 
would necessarily follow; for while the writ may not 
be used to correct mere errors or irregularities, how¬ 
ever flagrant, committed within the sphere of the 
authority of the court, it is an appropriate writ to 
obtain the discharge of one imprisoned under the order 
of a court of the United States which does not possess 
jurisdiction of the person or of the subject matter.” 
To the same effect, see: 

Ex Parte Lange, 85 U. S. 163 

Ex Parte Parks, 193 U. S. 18 

Ex Parte Fisk, 113 U. S. 713 

Ex Parte Curtis, 106 U. S. 371. 

In Ex Parte Fisk, 113 U. S. 713, the Supreme Court 
held that the Circuit Court was without authority to make 
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tlio orders for the examination of petitioner, and equally 
without authority to enforce these orders by process for 
contempt, and that he should have been released on a writ 
of habeas corpus. The Court stated on this proposition as 
follows: 

‘•When, however, a court of the United States under- 
I takes, by its process of contempt to punish a man for 
refusing to comply with an order which that court had 
no authority to make, the order itself, being without 
jurisdiction, is void, and the order punishing for con¬ 
tempt is equally void. It is well settled now, in the 
jurisprudence of this court, that when the proceedings 
! for contempt in such a case results in imprisonment, 
i this court will, by its writ of habeas corpus discharge 
the prisoner. It follows, necessarily, that on a sug¬ 
gestion by the prisoner, that, for the reason mentioned, 
the order under which he is held is void, this court will, 
i in the language of the statute, make ‘inquiry into the 
cause of the restraint of liberty’.” 

In the case of Ex Parte Cuddy, 131 U. S. 280, the Supreme 
Court in passing on this point directly, used the following 
language: 

“If appellant had alleged such facts as indicated 
that the misbehavior with which he was charged was 
I not such as, under see. 725 of the Rev. Stat. made him 
i liable to fine or imprisonment, at the discretion of the 
court, he would have been entitled to the writ, and, 
upon proving such facts, to have been discharged.” 

In the case of Nye, et. al. v. United States, decided by the 
Supreme Court on April 14, 1941, the Court held that the 
phrases “misbehavior so near” “as to obstruct the ad¬ 
ministration of justice” within the meaning of section 268 
of the Judicial Code have a geographical connotation. In 
deciding that the conduct of the petitioner in this case did 
not fall within section 268 of the Judicial Code, and that 
the trial court was without jurisdiction to punish for Crimi¬ 
nal Contempt the Supreme Court said: 
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“The fact that in purpose and effect there was an 
obstruction in the administration of justice did not 
bring the condemned conduct within the vicinity of the 
Court in any normal meaning of the term. It was 
not misbehavior in the vicinity of the court disrupting 
to quiet and order or actually interrupting the Court 
in the conduct of its business. Hence, it was not 
embraced within section 268 of the Judicial Code. If 
petitioners can be punished for their misconduct, it 
must be under the Criminal Code where thev will be 
afforded the normal safeguards surrounding criminal 
prosecutions.” 

The alleged misbehavior with which appellant was 
charged and for which he was convicted and sentenced, was 
not such as, under section 268 of the Judicial Code made 
him liable to punishment. The alleged misbehavior did 
not constitute a violation of that section, and the appellant 
should have been discharged from custody on the writ of 
habeas corpus issued in his behalf. 

The question here is whether the conduct of appellant 
for which he is now imprisoned, constituted “misbehavior 
in the presence of the court, or so near thereto as to obstruct 
the administration of justice”, within the meaning of sec¬ 
tion 268 of the Judicial Code. For it is obvious that 
unless the alleged misbehavior is included in those terms, 
the trial Court was without jurisdiction to try, convict and 
sentence appellant, and he should have been discharged 
from custody on the hearing of his writ of habeas corpus. 

The history of the power of Federal Courts to punish 
for Criminal Contempts, makes abundantly clear that 
abuses arose from the use of Criminal Contempt power, 
whether it was possessed or assumed. 

Nye v. United States, supra. 

Section 268 of the Judicial Code derives from the Act 
of March 2,1831 (4 Stat. 487). The latter act, which limited 
the Federal Courts in their power to punish for Criminal 
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Contempt, was passed solely because of the abuses prac¬ 
ticed by certain courts in exercising real or imaginary 
power under authority of the Act of 1789 (1 Stat. 73). The 
act of 178.9 provided as follows: 

“All the said courts shall have power to punish, by 
tine and imprisonment, at the discretion of the said 
courts, all contempts of authority in any cause or 
hearing before the same.” 

jibe direct cause for the passage of the act of Congress 
of March 2,1831, was the celebrated Peck-Lawless contempt 
case. The contempt proceedings received wide publicity 
and finally culminated in the preferring of articles of 
impeachment against Judge Peck by the House of Repre¬ 
sentatives, and his acquittal by the Senate after a sensa¬ 
tional trial. It appeared he had acted under blanket pro¬ 
visions of the Act of 1789. It was perfectly obvious that 
a great injustice had been committed under the provisions 
of this act, because of the wide authority it conferred, and 
it was also obvious, in view of the arbitrary character of 
contempt procedure, that similar happenings would like¬ 
wise occur. 

Xye v. United States, supra. 

Thomas, Problems of Contempt of Court. 

Stansbury, Trial of James II. Peck (1S33). 

Section 2 of the Act of 1831, from which section 133, 
Criminal Code (35 Stat. 1113; 18 U. S. C. sec. 241) derives, 
makes the alleged misbehavior charged to appellant a 
specific criminal offense, punishable by indictment, and 
giving the alleged contemnor the right of trial by jury. 

If is readily apparent that the misconduct alleged in the 
case at bar was meant to be, and is only included in section 
135, Criminal Code, and is not an offense for which the trial 
Court could punish as for a Criminal Contempt. 

Nye. v. United States, supra. 

The “joker” in the Act of 1831 appeared to be the use 
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of the wording “or so near thereto as to obstruct the ad¬ 
ministration of justice’’. There have been many instances 
in which the construction of that language by many 
Federal Courts has resulted in the assumption, as here, 
of Criminal Contempt power, to punish for alleged mis¬ 
behavior not contemplated or included in that act or section 
2C8 of the Judicial Code. By the use of such powers, the 
trial court in this case assumed jurisdiction over the appel¬ 
lant and the subject matter which is not included in the 
authority given by Section 268 of the Judicial Code. 

Congress was intent on curtailing the power of the 
Federal Courts to punish for Criminal Contempt, and 
further intended to narrow the category of criminal cases 
which could be tried without a jury. 

Nye v. United States, supra. 

The construction of Section 268 of the Judicial Code 
depends upon the interpretation given to the terminology, 
“misbehavior so near” the presence of the Court “as to 
obstruct the administration of justice.” There have been 
many interpretations given that language by Circuit Courts 
and the Supreme Court of the United States. Despite 
other opinions by even the Supreme Court, the Nye case, 
supra . construed the words at issue as follows: 

“The question is whether the words ‘so near thereto’ 
have a geographical or causal connotation. Bead in 
their context and in the light of their ordinary mean¬ 
ing, we conclude that thev are to be construed as geo- 
graphical terms. In Ex Parte Robinson , 19 Wall. 
505, at page 511, it was said that as a result of those 
provisions the power to punish for contempts ‘can 
only be exercised to insure order and decorum’ in 
court. ‘Misbehavior of any person in their presence’ 
plainly falls in that category.” 

Ex Parte Terry, 128 U. S. 289. 

Ex Parte Cuddy, 131 TJ. S. 280. 

Ex Parte Savin, 131 U. S. 267. 
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The phrase ‘so near thereto as to obstruct the adininis 

tration of justice' likewise connotes that the misbehavior 

must be in the vieinitv of the Court. 

«• 

Nelles & King, Contempt by publication, 

28 Col. L. Rev. 525, 530. 

Nye v. United States, supra. 


It is not sufficient that the misbehavior charged has some 
direct relation to the work of the Court. “Near” in this 
context, juxtaposed to “presence”, suggests physical prox¬ 
imity not relevancy. In fact, if the words “so near there¬ 
to” are not read in the geographical sense, they come close 
to ; being surplusage. There may, of course, be many types 
of “misbehavior” which will “obstruct the administration 
of justice” but which may not be “in” or “near” to the 
“presence” of the Court. Broad categories of such acts, 
however, were expressly recognized in section 2, of the 
Act of March 2, 1831, and subsequently in . section 135 of 
the Criminal Code. 


Nye v. United States, supra. 

It has been held that an act of misbehavior though in¬ 
cluded in section 135 of the Criminal Code, may also be a 
contempt if committed in the “presence” of the court. 


Nye v. United States, supra. 

Ex Parte Savin, Supra. 

“So near thereto” cannot be given a casual meaning, 
because then section 268 by the process of Judicial con¬ 
struction will have regained much of the generality which 
Congress in 1831 emphatically intended to remove. 


Nye v. United States, supra. 
i Thomas, Problems of Contempt of Court, c. 7. 

If that phrase is not restricted to acts in the vicinity 
of the Court but be allowed to embrace acts which have 
a “reasonable tendency” to “obstruct the administration 
of justice” then the conditions which Congress sought to 
alleviate in 1831 have largely been restored. The result 
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will be that the offenses which Congress designated as 
true crimes under section 135 of the Criminal Code, will 
be absorbed as contempts wherever they may take place. 

Nye v. United States, supra. 

Fox, The History of Contempt of Court, (1927) c. 9. 

Attention should be given the case of Coll v. United 
Slates, 8 F. (2d) 20, decided in 1925, in which the Circuit 
Court of Appeals of the First Circuit, in the face of the 
then authority to the contrary, held that an attempt to 
bribe a witness out of court (4 miles from the court) could 
not be punished as a criminal contempt under section 268 
of the Judicial Code. It should be noted that this decision 
was rendered after the former precedent of Toledo News¬ 
paper Co. v. United States, 247 U. S. 402, and holds the 
•same as the Xye ease. The Toledo Newspaper Company 
case and aii precedents followed by that decision were 
directly reversed and overuled by the decision in Nye 
v. United States, supra. 

Excerpts from the minority opinion in the Xye case, 
written bv Mr. Justice Stone, are cited here because they 
help to elucidate the decision of the Court. Justice Stone 
stated as follows: 

“ It is not denied that the distance of the present con¬ 
temptuous action from the Court in miles did not lessen 
its unjurious effect, and in that sense it was “near” 
enough to obstruct the administration of justice. The 
opinion of the Court supports its conclusion on the 
ground that “near” means only geographical nearness 
and so implicitly holds that no contempt is summarily 
punishable unless it is either in the presence of the 
court or is some kind of physical interference with 
or disturbance of its good order.*** From all this it 
seems to follow that the surreptitious tampering with 
witnesses, jurors or parties in the presence of the 
court, although unknown to it, would be summarily 
punishable because in its presence, but that if it took 
place outside the court room or while the witness, 
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juror or party was on Ills way to attend court it would 
not be punishable because geographical nearness is 
not an element in making the contemptuous action an 
obstruction to justice.” 

The Xye case, supra. conclusively supports and is 
positive authority for appellant’s contention that the al¬ 
leged misbehavior charged to him does not fall within the 
terms of section 268 of the Judicial code; that the trial court 
did not have jurisdiction to try, convict and sentence him as 
for a criminal contempt; and that his detention is illegal 
when attacked and tested by a writ of habeas corpus. The 
Supreme Court in that case reversed the theory of Criminal 
Contempt powers, as it was thought to be possessed by the 
trial court under section 268 of the Judicial Code. In 
the Xye case, as here, the petitioners were charged with 
misbehavior some miles distant from the court, which 
conduct tended to obstruct the administration of justice. 
The concluding paragraph of the Court's opinion follows: 

“We may concede that there was an obstruction in 
i the administration of justice, as evidenced by the long 
delay, and large expense which the reprehensible con¬ 
duct of petitioners entailed. And it would follow that 
under the ‘reasonable tendency' rule of Toledo 
i Newspaper Co. v. United States , supra , the court below 
did not err in affirming the judgment of conviction. 
But for the reasons stated that decision must be over¬ 
ruled. Tiie fact that in purpose and effect there was 
an obstruction in the administration of justice did not 
bring the condemned conduct within the vicinitv of 
the court in any normal meaning of the term. It was 
not misbehavior in the vicinity of the Court disrupt¬ 
ing to quiet and order or actually interrupting the 
court in the conduct of its business. Savin, Petitioner , 
supra, at page 278. Hence, it is not embraced within 
section 268 of the .Judicial Code. If petitioners can 
i be punished for their misconduct, it must be under 
the criminal Code where they will be afforded the 
normal safeguards surrounding criminal prosecu- 
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tions.” 


CONCLUSION 

In conclusion, it is respectfully contended that the lower 
Court erred in discharging the writ of habeas corpus, dis¬ 
missing the petition for writ of habeas corpus, and re¬ 
manding the appellant to the custody of the appellee. The 
authorities contained in this brief conclusively support the 
theory that the appellant is being confined in violation of 
his rights, because he has served all valid sentences im¬ 
posed upon him. 

The cases cited and all the cases which have come to the 
appellant’s attention are in accord with his contention 
that he should be discharged from custody. 

Wherefore, it is respectfully submitted that the action 
of the lower Court should be reversed, and the appellant 
ordered discharged, because the trial court did not have 
jurisdiction of the person and subject matter to sentence 
him as for a Criminal Contempt under section 268 of the 
Judicial Code, and that the writ of habeas corpus was the 
proper remedy to test the legality of his detention. 

Respectfully submitted, 

MYRON 0. EHRLICH 

Attorney for Appellant , 
Columbian Building, 

Washington , D. C. 
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1 Petition For Writ of Habeas Corpus 

IN RE: Habeas Corpus, Emmett R. Warring 
Habeas Corpus Number 2156 

The petitioner respectfully represents to the Court as 
follows: 

1. That he is a citizen of the United States, a resident 
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of the District of Columbia, a member of the Bar of the 
District of Columbia, and files this petition as attorney for 
and in behalf of Emmett R. Warring. 

2. That Emmett R. Warring is now being unlawfully 
held in the custody of the District of Columbia Penal Insti¬ 
tution known as Lorton Reformatory and is being detained 
at the Lorton Reformatory. 

3. That Emmett R. Warring has fully served and com¬ 
pleted all legal sentences imposed upon him, but is being 
detained because he received a sentence of from three to 
nine months imposed for conviction of Title 18, section 88, 
on May 2, 1939, to follow sentences imposed on February 
24, 1939, for convictions in alleged Criminal Contempt 
cases, Numbers 98 to 101 inclusive. That this sentence has 
been fully served because it was given to take effect after 
service of sentence in Criminal Contempt case number 100, 
and sentence in Criminal Contempt case number 100 was 
imposed to take effect after service of sentence of Thirteen 
months imposed in alleged Criminal contempt case number 
98. 

4. That the trial and hearing, conviction and sentence 
in alleged Criminal Contempt case Number 98 is and was 
void and of no force and effect because the trial court 
which convicted and imposed sentence on Warring in that 
case did not have jurisdiction to bring Warring to trial, nor 
did the Court have jurisdiction to convict and sentence him 
for Criminal Contempt, as is shown by the petition on which 
he was convicted and sentenced. That the record in 

Criminal Contempt Number 98 is prayed to be read 
2 as part of this petition. 

5. The petitioner avers that the detention of 
Emmett R. Warring is illegal and unconstitutional, be¬ 
cause all valid and legal sentences imposed upon him have 
been fully served and complied with. 

WHEREFORE, the premises considered, your petitioner 
prays: 
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First: That a writ of habeas corpus issue out of this 
Honorable Court, directed to the United States Marshal in 
and for the District of Columbia, or to some one acting in 
his place and stead, requiring him to produce the body of 
Emmett R. Warring forthwith before this Honorable Court. 

Second: That a hearing be had to determine the legality 
of the detention of Emmett R. Warring, and that pending 
the said hearing, he may be enlarged upon his giving suffi¬ 
cient security for his appearance before this Honorable 
Court. 

Third: That upon a final hearing Emmett R. Warring 
may be discharged from custody. 

Fburth: And for such other and further relief as the 
nature of the case may require. 

MYRON G. EHRLICH. 

District of Columbia, ss: 

I, Myron G. Ehrlich, being first duly sworn, on oath 
depose and say: that I have read the foregoing petition 
by me subscribed and know the contents thereof; that the 
matters and things therein stated as of my own knowledge 
are true and those stated upon information and belief 
I believe to be true. 

MYRON G. EHRLICH. 

Myron G. Ehrlich 
Attorney for Petitioner 
416 5th Street, N. W. 

Washington, D. C. 

Subscribed and sworn to before me this 29th day of 
April, 1941 

J. BERNARD FLAHERTY 
(SEAL) Notary Public , D. C. 

3 LET THIS WRIT ISSUE 

* JAMES W. MORRIS 

Justice 
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Hearing set for May 6th, 1941, at 10:00 o’clock A. M. 

JAMES W. MORRIS 

Justice 

* * * * # 

WRIT OF HABEAS CORPUS 

4 IN RE: Emmett R. Warring 

H. C. No. 2156 

The President of The United States of America 
To John B. Colpoys Greeting: 

YOU ARE HEREBY COMMANDED that the body of 
Emmett R. Warring by you restrained of his liberty, as it 
is said detained by whatsoever names the said Emmett R. 
Warring may be detained, together with the day and cause 
of his being taken and detained, you have before the 
Honorable James W. Morris, Judge of the United States 
District Court in and for the District of Columbia, at the 
court room of said court, in the city of Washington at 10 
A. M., on the 6th day of May, 1941, then and there to do, 
submit to and receive whatsoever the said judge shall then 
and there consider in that behalf; and have you then and 
there this writ. 

WITNESS the Honorable Alfred A. Wheat, Chief 
Justice. 

United States District Judge at 
Washington, D. C. this 30th day of 
April, A. D. 1941. 

CHARLES E. STEWART, 

Clerk. 

By H. B. DERTZBAUGH, 
Deputy Clerk. 

United States Marshal's Return 


District of Columbia, ss: 
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Received the within writ the 30th day of April, 1941, 
and executed same by handing to and leaving a true and 
correct copy of said writ with John B. Colpoys, United 
States Marshal for the District of Columbia personally on 
the 30th day of April, 1941. 

! RICHARD M. ROSENBERG 

Acting Coroner , District of Columbia 

* • * * # 

Respondent ’s Answer to Petition for Writ 
of Habeas Corpus and Return to Writ of 
Habeas Corpus Issued Herein 

5 IN RE: Emmett R. Warring, Petitioner 

I Habeas Corpus No. 2156 

Comes now the respondent, John B. Colpoys, United 
States Marshal for the District of Columbia, and for 
answer to the petition for writ of habeas corpus filed 
herein, and for return to the writ of habeas corpus issued 
herein, states to the Court as follows: 

1. Respondent admits the averments of paragraph 1 
of the petition. 

2. Respondent denies the allegations of paragraph 2 
of the petition, but admits as hereinafter set forth and 
explained that Emmett R. Warring is being detained at 
the Lorton Reformatory. 

3. 4 & 5. Respondent denies the allegations of para¬ 
graphs 3, 4 and 5 of the petition. 

Further answering, respondent states that on May 6, 
1941, Ray L. Huff, General Superintendent, District Penal 
Institutions, delivered Emmett R. Warring into his custody 
so that said Emmett R. Warring might be present in and 
before this Honorable Court at the hearing on the petition 
and answer filed and writ issued herein. 

Respondent is informed and believes and, therefore, 
alleges that on February 13, 1939, Emmett R. Warring 
pleaded guilty to four charges of criminal contempt in 
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Criminal Contempt Cases Nos. 98, 99, 100, 101; that after 
the pleas of guilty, testimony was taken by the court and 
the said Emmett R. Warring was found guilty of criminal 
contempt as charged in each of said cases and on Febru¬ 
ary 24, 1939, the said Emmett R. Warring was sentenced 
by this Honorable Court in each of said criminal 
6 contempt cases as follows: 

Criminal Contempt Case No. 98—said Emmett R. 
Warring was sentenced to 1 year and 1 month. 
Criminal Contempt Case No. 99—said Emmett R. 
Warring was sentenced to 6 months, to run concur¬ 
rently with the sentence imposed in Criminal Contempt 
Case No. 98. 

Criminal Contempt Case No. 100—said Emmett R. 
Warring was sentenced to 1 year and 1 month, to take 
effect at the expiration of the sentence imposed in 
Criminal Contempt Case No. 98. 

Criminal Contempt Case No. 101—said Emmett R. 
Warring was sentenced to 6 months, to run concur¬ 
rently with the sentence imposed in Criminal Contempt 
Case No. 98. 

Respondent further states on information and belief that 
the said Emmett R. Warring, on May 2, 1939, pleaded 
guilty in this Honorable Court to an indictment charging 
and covering a violation of Tit. 18, Sec. 88, of the U. S. 
Code, and was given a sentence of from 3 months to 9 
months, to take effect at the expiration of the sentence 
imposed in Criminal Contempt Case No. 100. 

Respondent further states on information and belief that 
the said Emmett R. Warring has been, and still is, im¬ 
prisoned at the Lorton Penitentiary pursuant to, and under 
the authority of, commitments issued in the five afore¬ 
mentioned cases. 

Respondent further states on information and belief that 
the said Emmett R. Warring, while serving the afore¬ 
mentioned sentences at the Lorton Penitentiary, had a 
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charge of misconduct made and sustained against him and 
an order was issued and signed by Ray L. Huff, General 
Superintendent, District Penal Institutions, denying to 
the said Emmett R. Warring deductions of time for good 
behavior that otherwise could have been made in his favor; 
that said order applied to all of the aforementioned sen¬ 
tences. 


WHEREFORE, having fully answered, respondent 
prays that the petition for writ of habeas corpus be dis¬ 
missed, that the writ of habeas corpus issued herein be 
discharged, and this Honorable Court order Emmett 
7 R. Warring to be remanded to serve out the sen¬ 
tences imposed as aforesaid. 

JOHN B. COLPOYS 
United States Marshal for the 
District of Columbia. 


District of Columbia, ss: 

I, John B. Colpoys, being first duly sworn according to 
law, depose and say that I am the United States Marshal 
for the District of Columbia; that I have read the fore¬ 
going answer and return by me subscribed and know the 
contents thereof, and verily believe the matters and things 
therein stated to be true. 

JOHN B. COLPOYS 

Subscribed and sworn to before me this 5th day of May, 
1941. 


LILLIAN A. TRAMMELL 

(SEAL) Notary Public, D. C. 

* • • • * 

8 Amendment to Petition for Writ of Jlabeas Corpus 

IN RE: Habeas Corpus, Emmett R. Warring 
Habeas Corpus No. 2156 

The petitioner, with leave of court first had and obtained, 
files this amendment to petition, and respectfully repre¬ 
sents to the Court as follows: 
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1. That he is a citizen of the United States, a resident 
of the District of Columbia, a member of the Bar of the 
District of Columbia, and files this petition as attorney 
for and in behalf of Emmett R. Warring. 

2. That Emmett R. Warring is now being unlawfully 
held in the custody of the District of Columbia Penal 
Institution known as Lorton Reformatory and is being 
detained at the Lorton Reformatory. 

3. That Emmett R. Warring has fully served and com¬ 
pleted all legal sentences imposed upon him, but is being 
detained because he received a sentence of from three to 
nine months imposed for conviction of Title 18, section 88, 
on May 2, 1939, to follow sentence imposed on February 
24, 1939, for convictions in alleged Criminal Contempt 
cases, Numbers 98 to 101 inclusive. That this sentence has 
been fully served because it was given to take effect after 
service of sentence in Criminal Contempt case number 100, 
and sentence in Criminal Contempt case number 100 was 
imposed to take effect after service of sentences of Thirteen 
months and six months imposed in alleged Criminal Con¬ 
tempt cases number 98 and 99, sentences in Criminal Con¬ 
tempt cases numbered 98 and 99 to run concurrently. 

4. That all Criminal Contempt convictions and senten¬ 
ces were imposed on Emmett R. Warring for alleged viola¬ 
tions of section 268 of the Judicial Code. (R. S. 725; Act 
of March 3,1911, c. 231, 36 Stat. 1163.) 

5. That the trials and hearings, convictions and 
9 sentences in alleged Criminal Contempt cases Num¬ 
bers 98 and 99 were and are void and of no force and 
effect because the trial court which convicted and imposed 
sentences on Warring in those cases did not have jurisdic¬ 
tion to bring Warring to trial, nor did the Court have 
jurisdiction to convict and sentence him for Criminal Con¬ 
tempts, and for violations of section 268 of the Judicial 
Code, as is shown by the petition on which he was con¬ 
victed and sentenced, and by evidence to be adduced at 
the hearing on this petition and writ. That the records 



in Criminal Contempt cases, Numbers 98 and 99 are prayed 
to be read as part of this petition. 

6. That the petitions on which Warring was convicted 
and sentenced in Criminal Contempt Cases, Numbers 98 
and 99, show that Warring was not guilty in law and in 
fact of violations of section 26S of the Judicial Code, and 
the Court did not have jurisdiction to convict and sentence 
him. 

7. The petitioner avers that the detention of Emmett 

R. Warring is illegal and unconstitutional, because all 

valid and legal sentences imposed upon him have been 

fully served and complied with by him, and he is being 

unlawfully detained under color of authority of the United 
» * 

States. 

WHEREFORE, the premises considered, your petitioner 
prays: 

First: That a writ of habeas corpus issue out of this 
Honorable Court, directed to the United States Marshal 
in and for the District of Columbia, or to some one acting 
in his place and stead, requiring him to produce the body 
of Emmett R. Warring forthwith before this Honorable 
Court. 

Second: That a hearing be had to determine the legality 
of the detention of Emmett R. Warring, and that pending 
the said hearing, he may be enlarged upon his giving 
sufficient security for his appearance before this Honorable 
Court. 

Third: That upon a final hearing Emmett R. Warring 
may be discharged from custody. 

10 Fourth: And for such other and further relief as 
the nature of the case may require. 

1 MYRON G. EHRLICH 

DISTRICT OF COLUMBIA, ss: 

I, Myron G. Ehrlich, being first duly sworn, on oath 
depose and say: that I have read the foregoing petition 
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by me subscribed and know the contents thereof; that 
the matters and things therein stated as of my own knowl¬ 
edge are true and those stated upon information and belief 

I believe to be true. 

MYRON G. EHRLICH 

Myron G. Ehrlich 
Attorney for Petitioner, 

416 5th Street, N. W., 

Washington, D. C. 

There being no objection 

Let this amendment to petition be filed 

JAMES W. MORRIS 
Justice 

Subscribed and sworn to before me this 6th day of May, 
1941. 

CHARLES E. STEWART, 
Clerk. 

By H. B. DERTZBAUGH, 
Ass’t. Clerk. 

# # • * * 

Respondent’s Answer to Amended Petition For 
Writ of Habeas Corpus and Return to Writ of 
Habeas Corpus Issued Herein 

II IN RE: Emmett R. Warring, Petitioner 

Habeas Corpus No. 2156 

Comes now the respondent, John B. Colpoys, United 
States Marshal in and for the District of Columbia, and 
for answer to the amended petition for writ of habeas 
corpus filed herein, and for return to the writ of habeas 
corpus issued herein, states to the Court as follows: 

1. Respondent admits the averments of paragraph 1 
of the petition. 

2. Respondent denies the allegations of paragraph 2 
of the petition, but admits as hereinafter set forth and 
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explained that Emmett R. Warring is being detained at the 
Lorton Reformatory. 

3-7: Respondent denies the allegations of paragraphs 
3, 4, 5, 6, and 7 of the petition. 

Further answering, respondent states that on May 6, 
1941, Ray L. Huff, General Superintendent, District Penal 
Institutions, delivered Emmett R. Warring into his custody 
so that said Emmett R. Warring might be present in and 
before this Honorable Court at the hearing on the petition 
and answer filed and writ issued herein. 

Respondent is informed and believes and, therefore, 
alleges that on February 13, 1939, Emmett R. Warring 
pleaded guilty to four charges of criminal contempt in 
Criminal Contempt Cases Nos. 98, 99, 100, 101; that after 
the pleas of guilty, testimony vras taken by the court and 
the said Emmett R. Warring was found guilty of criminal 
contempt as charged in each of said cases and on February 
24, 1939, the said Emmett R. Warring was sentenced by 
this Honorable Court in each of said criminal con- 
12 tempt cases as follows: 

Criminal Contempt Case No. 98—said Emmett R. 
Warring was sentenced to 1 year and 1 month. 

Criminal Contempt Case No. 99—said Emmett R. 

i Warring was sentenced to 6 months, to run concur¬ 
rently with the sentence imposed in Criminal Contempt 
Case No. 98. 

1 Criminal Contempt Case No. 100—said Emmett R. 
Warring was sentenced to 1 year and 1 month, to take 
effect at the expiration of the sentence imposed in 
Criminal Contempt Case No. 98. 

Criminal Contempt Case No. 101—said Emmett R. 

i Warring was sentenced to 6 months, to run concur¬ 
rently with the sentence imposed in Criminal Contempt 
Case No. 98. 

Respondent further states on information and belief 
that the said Emmett R. Warring, on May 2, 1939, pleaded 
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guilty in this Honorable Court to an indictment charging 
and covering a violation of Tit. 18, Sec. 88, of the U. S. 
Code, and was given a sentence of from 3 months to 9 
months, to take effect at the expiration of the sentence 
imposed in Criminal Contempt Case No. 100. 

Respondent further states on information and belief 
that the said Emmett R. Warring has been, and still is, 
imprisoned at the Lorton Penitentiary pursuant to, and 
under the authority of, commitments issued in the five 
aforementioned cases. 

Respondent further states on information and belief 
that the said Emmett R. Warring, while serving the afore¬ 
mentioned sentences at the Lorton Penitentiary, had a 
charge of misconduct made and sustained against him and 
an order was issued and signed by Ray L. Huff, General 
Superintendent, District Penal Institutions, denying to the 
said Emmett R. Warring deductions of time for good be¬ 
havior that otherwise could have been made in his favor; 
that said order applied to all of the aforementioned sen¬ 
tences. 

WHEREFORE, having fully answered, respondent prays 
that the amended petition for writ of habeas corpus be 
dismissed, that the writ of habeas corpus issued herein 
be discharged, and this Honorable Court order 
13 Emmett R. Warring to be remanded to serve out the 
sentences imposed as aforesaid. 

JOHN B. COLPOYS, 

United States Marshal in and 
for the District of Columbia. 

District of Columbia, ss: 

I, John B. Colpoys, being first duly sworn according to 
law, depose and say that I am the United States Marshal 
for the District of Columbia; that I have read the foregoing 
answer and return by me subscribed and know the contents 
thereof, and verily believe the matters and things therein 
stated to be true. 
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JOHN B. COLPOYS, 

Subscribed and sworn to before me this 7th day of May, 
1941. 

LILLIAN A. TRAMMELL 

(SEAL) Notary Public, D. C. 

• * * • # 


Petition For Rule to Show Cause Why Respondent 
Should Not Be Punished As For A Criminal 
Contempt of Court . 

14 United States v. Emmitt R. Warring, Respondent 
Criminal Contempt No. 98 

To the Chief Justice and Associate Justices of the 
District Court of the United States for the District of 
Columbia: 


The United States of America, by David A. Pine, its 
attorney in and for the District of Columbia, represents 
unto Your Honors as follows: 


That on or about December 6, 1938, there was set 
for trial at the January 1939 term of this Court, in Criminal 
Division No. 3 thereof, the case of United States v. Emmitt 
R. Warring, Leo Paul Warring, Charles R. Warring, and 
Gordon L. R. Sadur, being Criminal Case No. 61,943, 
wherein the defendants were charged with conspiracy to 
defraud the United States; 

That thereafter, on or about January 23, 1939, the date 
of said trial vras continued by said Court at the motion of 
counsel for the defendants therein, including the respon¬ 
dent Emmitt R. Warring, to February 1, 1939; 

That one of the jurors chosen to serve on the panel of 
Criminal Division No. 3 of this Honorable Court in the 
month of January, 1939, and who did serve in certain 
criminal cases coming up for hearing in that Division of 
of the Court, including Criminal Case No. 61,943 in which 
the respondent Emmitt R. Warring was named as the 
defendant, was Carl T. Denekas; 
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15 That on, to-wit, January 15, 1939, and prior to the 
date on which the aforementioned Criminal Case 

No. 61,943 actually went to trial, the respondent Emmitt 
R. Warring, at a certain restaurant on Connecticut Avenue, 
in the District of Columbia, knowm as the Brown Derby, 
did ask one Harry Fine to contact the aforesaid juror, Carl 
T. Denekas, and did inform the said Fine that he, Emmitt 
R. Warring, was willing to pay to said Denekas a sum of 
money, to wit, $600.00, if he Denekas, were chosen as a 
juror in Criminal Case No. 61,943, when it was called for 
trial, and would vote not guilty and see that things came 
out right for him, the said Warring in said trial; 

That prior to the first day of the trial of Criminal Case 
No. 61,943 on, to-wit, January 29, 1939, at or near premises 
106 Varnum Street, Northwest, in the District of Columbia, 
the respondent Emmitt R. Warring did cause the said 
Fine to offer the sum of, to wit, $600.00 to the aforesaid 
juror, Carl T. Denekas, with an intent to unlawfully and 
corruptly influence the action, decision and verdict of Carl 
T. Denekas in case he, the said Carl T. Denekas, should be 
selected to serve as a juror in the coming trial of Criminal 
Case No. 61,943, in which the said respondent Warring was 
a defendant; 

That also prior to the first day of the trial of Criminal 
Case No. 61,943, and on, to wit, January 30,1939, at or near 
Sherman Avenue and Barry Street, Northwest, in the 
District of Columbia, the respondent Emmitt R. Warring 
did cause one Harry Fine to inform the juror, Carl T. 
Denekas, that he, Emmitt R. Warring, was willing to pay 
him, Denekas, a certain sum of money, to-wit, $600.00, if 
he Denekas, were chosen as a juror in the coming trial of 
Criminal Case No. 61,943 and were favorable to him, the 
respondent, Emmitt R. Warring; 

That also prior to the first day of the trial of Criminal 
Case No. 61,943, aforesaid, on to wit, January 30, 1939, 
the respondent Emmitt R. Warring did meet and 

16 converse with juror, Carl T. Denekas, at a certain 
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restaurant on Connecticut Avenue, in the District of 
Columbia, known as the Brown Derby, and with an intent to 
unlawfully and corruptly influence the action, decision and 
verdict of the said Carl T. Denekas, should he be selected as 
a juror in the coming trial of the Criminal Case No. 61,943, 
did ask the said Can T. Denekas what he, the said Carl T. 
Denekas was going to do to aid the respondent, Emmitt R. 
Warring. 

That the trial of said cause was begun before the Honor¬ 
able Bolitha J. Laws, Associate Justice of said Court, on 
February 1, 1939; and that the said Carl T. Denekas, Mrs. 
Della B. Greene, William E. Key, Albert M. Wallace, 
Chester C. Hayes, Louis J. Kettler, Samuel F. Shreve, 
Edward D. Spedden, Malcolm V. Irving, Elgin L. Clark, 
Lewis E. Thomas, and Paul S. Torrens were selected and 
sworn as petit jurors, to well and truly try said cause on 
February 1, 1939, and Byron A. Chapin and George 
Boutelier were duly chosen as alternate jurors therein; 

That the Government from time to time was in the course 
of presenting its evidence in said cause and the jury was 
respited from day to day, and until Februray 7, 1939, on 
which date last mentioned, the jury was finally discharged 
from further consideration of said cause and a mistrial 
declared because of the fact that certain information had 
come to the attention of the presiding Justice, which indica¬ 
ted that an effort might have been made to influence the 
decision of jurors hearing Criminal Case No. 61,943; 

And your petitioner further represents that all of the 
acts aforesaid took place in the District of Columbia, and 
within the jurisdiction of this Honorale Court, and that 
at the times aforesaid, the respondent, Emmitt R. Warring, 
well knew that Criminal Case No. 61,943, in which he had 
been named as defendant as aforesaid, had been set for 
trial as aforesaid, and that at the times aforesaid the 
respondent was also well aware that said Carl T. Denekas 
was a juror serving on the panel in Criminal Division No. 
3, of this Honorable Court, in which Court the aforemen- 
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tioned criminal case had been set, and that said juror, 
Carl T. Denekas, might well be selected, as he eventually 
was, to serve and sit in said cause; that said acts 
17 on the part of the respondent were done with an 
intent to and actually did obstruct the administra¬ 
tion of justice in this Honorale Court and constitute a 
contempt thereof. 

WHEREFORE, your petitioner prays this Honorable 
Court to enter an order requiring the said Emmitt R. 
Warring to appear in this Court in person at a day certain, 
and to show cause why he should not be held in contempt 
of Court, and punished therefor as for a criminal contempt, 
and if, upon a hearing of this petition, it appears to the 
Court-that other persons were concerned in the matters 
stated herein as constituting a contempt of this Court, 
that they be made parties to this petition and its prayer 
for process and the order to show cause be made applic¬ 
able to them. 

DAVID A. PINE 

Attorney of the United States 
in and for the District of 
Columbia. 


District of Columbia, ss: 

David A. Pine being first duly sworn according to law on 
oath deposes and says that he is a United States Attorney 
in and for the District of Columbia aforesaid; that he has 
read the foregoing petition by him subscribed and is 
familiar with the contents thereof; and that he verily 
believes the matters and facts therein stated to be true. 

DAVID A. PINE 

Subscribed and sworn to before me this 8th day of Febru- 
arv, 1939. 

LILLIAN A. TRAMMELL, 

(SEAL) Notary Public , D. C. 

Served a copy of the within above petition on Emmitt 
R. Warring February 8, 1939 personally 
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JOHN B. COLPOYS 
U. S. Marshal in and for the 
District of Columbia. 

by C. M. KEARNEY, 

Chief Deputy U. S. Marshal 


Petition for Rule to Show Cause Why Respondent 
Should Not Be Punished As For A Criminal 
Contempt of Court. 

United States vs. Emmitt R. Warring 
Criminal Contempt No. 99 

To the Chief Justice and Associate Justices of the 
District Court of the United States for the District of 
Columbia: 

The United States of America, by David A. Pine, its 
attorney in and for the District of Columbia, represents 
unto Your Honors as follows: 

That on or about December 6, 1938 there was set for 
trial at the January 1939 term of this Court in Criminal 
Division No. 3 thereof the case of the United States v. 
Emmitt R. Warring, Leo Paul Warring, Charles R. 
Warring and Gordon L. R. Sadur, being Criminal No. 
61,943, wherein the defendants were charged with con¬ 
spiracy to defraud the United States; 

That thereafter on or about January 23, 1939 the date 
of said trial was continued by said Court at the motion 
of counsel for the defendants therein, including the respon¬ 
dent Emmitt R. Warring, to February 1, 1939; 

That prior to the first day of the trial, on or about 
January 24, 1939, the respondent Emmitt R. Warring did 
telephone to one Thomas Harrison Quinlan in the District 
of Columbia and asked said Quinlan whether or not he 
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knew a juror named Sayles and another juror named 
Spedden, referring to Edward D. Spedden and Robert L. 
Sayles, who were jurors lawfully chosen and sitting during 
the month of January 1939 in Criminal Division No. Three 
in which Court criminal cause No. 61,943 had been set for 
trial on, to wit, February 1,1939 and that on being informed 
by said Quinlan that he did not know or know of the jurors 
in question the respondent Emmitt Warring during said 
conversation did request said Quinlan to call at the home 
of respondent Warring in the District of Columbia 
19 which the said Quinlan did on, to wit, January 25, 
1939, at which time and place the respondent 
Warring did state to said Quinlan that he was looking for 
someone on a jury list, which was then and there shown 
to said Quinlan by the said respondent Warring who couid 
be fixed in connection with his then coming trial and asked 
the assistance of the said Quinlan in connection therewith; 
and the said respondent Warring did then and there cause 
the said Quinlan to make an investigation as to whether 
said Sayles could be fixed so as to be favorable to the 
said respondent Warring if selected to serve as a juror in 
said criminal cause No. 61,943; and did further cause said 
Quinlan, after making such investigation, to report the 
result thereof; all of which was done by the said respon¬ 
dent Warring with an intent to unlawfully and corruptly 
influence the action, decision and verdict of said juror if 
selected to serve as juror in the trial of Criminal Case No. 
61,943; 

That the trial of said cause was begun before the 
Honorable Bolitha J. Laws, Associate Justice of this 
Honorable Court in Criminal Court No. 3 on February 
1, 1939; and that Carl T. Denekas, Mrs. Della B. Greene, 
William E. Key, Albert M. Wallace, Chester C. Hayes, 
Louis J. Kettler, Samuel F. Slireve, Edward D. Spedden, 
Malcolm V. Irving, Elgin L. Clark, Lewis E. Thomas, and 
Paul S. Torrens were selected and sworn as petit jurors to 
well and truly try said cause on February 1, 1939 and 
Byron A. Chapin and George Boutelier were duly chosen 
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as alternate jurors therein; 

That the Government from time to time was in the course 
of presenting its evidence in said cause and tiie jury was 
respited from day to day and untii February 7, 1939 on 
which date last mentioned the jury was finally discharged 
from further consideration of said cause and a mistrial 
declared because of the fact that certain information had 
been brought to the Court’s attention indicating that an 
effort might have been made to influence the decision of 
jurors serving in that cause criminal case No. 61,943. 

20 1 And your petitioner further represents that all 
of the acts aforementioned took place in Washing¬ 
ton, D. C. within the jurisdiction of this Honroable Court 
and that the respondent Emmitt R. Warring well knew that 
this case, Criminal No. 61,943, was set as aforesaid, and 
that jurors Savles and Spedden were on the panel in 
Criminal Division No. 3 where the case had been set as 
afdresaid and that said jurors might well be chosen, as one 
of them later was, to serve as jurors in the trial of said 
cause; that the aforesaid acts of the respondent Warring 
were done with an intent to and did actually obstruct the 
administration of justice in this Honorable Court and 
constitute a contempt thereof; 

WHEREFORE, your petitioner prays this Honorable 
Court to enter an order requiring the said Emmitt R. 
Warring, to appear in this Court in person at a day certain, 
and to show cause why he should not be held in contempt 
of this Court, and punished therefor as for a criminal 
contempt, and if, upon a hearing of this petition, it appears 
to the Court that other persons were concerned in the 
matters stated herein as constituting a contempt of this 
Court, they be made parties to this petition and its prayer 
for process and order to show cause be made applicable 
to them. 

: DAVID A. PINE 

Attorney for the United States in 
and for the District of Columbia. 
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21 District of Columbia, ss: 

David A. Pine being first duly sworn according to law 
on oath deposed and says that he is the United States 
Attorney in and for the District of Columbia and that he 
has read the foregoing petition by him subscribed and 
knows the contents thereof; and that the matters and 
things therein stated and referred to he verily believes 
to be true. 

DAVID A. PINE 

(SEAL) 

Subscribed and sworn to before me this 8th day of 
February, 1939. 

LILLIAN A. TRAMMELL 
Notary Public , D. C. 

Served a copy of the within above petition on Emmitt 
R. Warring February 8, 1939 personally 

JOHN B. COLPOYS 

United States Marshal for the 

District of Columbia 

By C. M. KEARNEY 
Chief Deputy United States 
Marshal 

• * • • * 

22 Petition For Rule to Show Cause Why Respondents 

Should Not Be Punished As For A Criminal 
Contempt of Court. 

United States v. Emmitt R. Warring and 
John B. Upperman, Respondents. 

Criminal Contempt No. 100 

To the Chief Justice and Associate Justices of the 
District Court of the United States for the District of 
Columbia. 

The United States of America, by David A. Pine, its 
attorney, in and for the District of Columbia, represents to 
Your Honors as follows: 
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That at the October, 1938 Term of this Court, there came 
on for trial in Criminal Division No. 3 thereof, the case ot 
United States v. Emmitt R. Warring, Leo Paul Warring, 
Charles Richard Warring, Gordon L. R. Sadur and Henry 
L. Sherr, Criminal No. 61,943, wherein the defendants were 
charged with conspiracy to defraud the United States; 
that the trial of said cause was begun before Honorable 
Bolitha J. Laws, Associate Justice of said Court, on, to wit, 
November 15, 1938, and that A. Malcolm Duvall, Harry 
E. Eagleston, William F. Smith, Herman B. Schreiber, 
Robert P. Parrott, Marjorie D. Howard, John J. Keane, 
George C. Holden, James R. Shade, John B. O'Donnell, 
Edward C. Shannon and Andrew Peterman were selected 
and sworn as petit jurors to well and truly try the said 
cause on, to-wit November 15, 1938; that the Government 
from time to time was in the course of presenting its 
evidence in said cause, and the jury was respited 
23 from day to day until, to wit, December 5, 1938, on 
which last mentioned date the jury was finally dis¬ 
charged from further consideration from said cause be¬ 
cause of their inability to reacli an agreement. 

That the aforementioned John B. Upperman, on all of 
the dates last aforesaid, was a duly appointed and qualified 
Deputy United States Marshal in and for the District of 
Columbia, and as such, together with another Deputy 
Marshal, was on, to wit, December 2, 1938 directed and 
empowered to take said jury in charge and to permit no 
one, including himself, to speak to them concerning the 
case, and to guard them from outside influence during the 
course of their deliberation of said cause, as the respon¬ 
dent Emmitt R. Warring well knew; 

That said cause was given to said jury for considera¬ 
tion on, to wit, Friday, December 2nd, 19 3 8 
and they then and there deliberated until, to-wit December 
5th, 1938, when, failing to reach an agreement, they were 
discharged by this Court as aforesaid, from further con¬ 
sideration of said cause. During this period the respon¬ 
dent John B. Upperman acted as and performed the duties 
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oi' a deputy United States Marshal as aforesaid, as the 
respondent Emmitt R. Warring well knew. 

That prior to the submission of said cause to the jury, 
as aforesaid, and during the course of said trial, the res¬ 
pondent Emmitt R. Warring stated to the respondent John 
B. Upperman, that he would send something over to the 
said Upperman, which statement w^as made by the said 
Emmitt R. Warring, at or near the Courthouse, in which 
said criminal cause was heard. 

That on the first day the said jury began its deliberations 
of said cause, the respondent John B. Upperman received 
from a liquor store a package containing two quarts of 
whiskey, which was caused to be delivered to said Upper- 
man by respondent Emmitt R. Warring; and during the 
deliberation of said jury, respondent John B. Upper- 
24 man received additional packages, each containing 
two quarts of liquor from the liquor store, which 
packages were sent at the instance of Emmitt R. Warring. 
Certain of said liquor was given by Upperman to certain of 
the jurors during their deliberations on this case. 

That prior to the date of the commencement of the 
trial of said cause, Emmitt R. Warring caused John B. 
Upperman to be informed that if the verdict was satisfac¬ 
tory to the Warrings, Emmitt R. Warring would take care 
of a $150.00 note of John B. Upperman, which was then 
coming due.; and pursuant to this understanding, while 
said jury was deliberating, the respondent John B. Upper- 
man spoke favorable of the Warrings whenever the op¬ 
portunity afforded to certain of the jurors. 

That during the time respondent John B. Upperman had 
said jury in custody in the Courthouse building, where 
said jury was deliberating, namely, the building known as 
the Police C.ourt Building, Emmitt R. Warring, caused 
John B. Upperman to be given a ten dollar bill. 

During December, 1938, and after the discharge of said 
jury, as aforesaid, Emmitt R. Warring, caused John B. 
Upperman to be given $100. 
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Your petitioner represents further that the statement 
aforesaid, made by respondent Emmitt R. Warring to the 
respondent John B. Upperman, that he, Emmitt R. 
Warring, would send something over to the respondent 
John B. Upperman, and the further information sent by 
respondent Emmitt R. Warring, to the respondent, John 
B. Upperman, that the $150.00 note of the respondent 
John B. Upperman would be taken care of by him, the 
respondent Emmitt R. Warring, if the verdict in the afore¬ 
mentioned cause was satisfactory, and the giving of the 
money by respondent Emmitt R. Warring to the respon¬ 
dent John B. Uppermn, namely, the giving of the ten 
dollar bill as aforesaid, were all intended by the respon¬ 
dent Emiritt R. Warring to obstruct the administration 
of justice in this Honorable Court, particularly in the trial 
of Criminal Case Xo. 61,943, in this Honorable Court 
25 in that and to the end that the respondent John B. 

Upperman, as the result thereof, would not properly 
perform his duties as a Deputy United States Marshal as 
aforesaid, particularly during the deliberations of the jury 
and would speak to the jurors about the case and would 
make remarks to said jurors, favorable to the respondent 
Emmitt R. Warring, and the other Warnings named as 
codefendants in the aforesaidmentioned criminal case. 

Your petitioner further represents that the whiskey 
aforementioned was caused to be delivered and given bv 
the respondent Emmitt R. Warring to the respondent 
John B. Upperman, and was received by him, with the 
intention on the part of said respondents to obstruct 
the administration of justice in this Honorable Court, 
and particularly in the trial of Criminal Case Xo. 
61,943, in this Honorable Court; in that by said acts the 
respondent John B. Upperman would not properly perform 
his duties as a Deputy United States Marshal as aforesaid, 
particularly during the deliberation of the jury, in that 
said liquor would be used by the respondent John B. 
Upperman for personal use and to win the favor and 
friendship of jurors in the case so that when said favor 
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and friendship had been won, he, the said respondent 
John B. Upperman, would speak favorably to said jurors 
of tlie respondent Emmitt R. Warring and the other 
Warrings named as defendants in Criminal Case No. 
61,943, and their cases, whenever an opportunity afforded 
itself. 

WHEREFORE, your petitioner prays this Honorable 
Court to enter an order requiring the said Emmitt R. 
Warring, and the said John B. Upperman to appear in this 
Court in person on a day certain, and to show cause why 
they should not be held in contempt of Court, and punished 
therefor as for a criminal contempt, and if, upon a hearing 
of this petition, it appears to the Court that other persons 
were concerned in the matters stated herein as constituting 
a contempt of this Court, that they be made parties 
26 to this petition and its prayer for process and order 
to show cause be made*applicable to them. 

Attorney of the United States in 
and for the District of Columbia. 

District of Columbia, ss: 

DAVID A. PINE being first duly sworn according to 
law, on oath deposes and says: that he is the United States 
Attornev in and for the District of Columbia and that he 
has read the foregoing petition by him subscribed and 
knows the contents thereof and verily believes the matters 
referred to and statements contained therein to be true. 

DAVID A. PINE 

Subscribed and sworn to before me tills 8tli day of Febru- 
arv, 1939. 

LILLIAN A. TRAMMELL 
Notary Public, D. C. 

(SEAL) 

Served a copy of the within above petition on John B. 
Upperman February 8, 1939 personally. 

JOHN B. COLPOYS 
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U. S. Marshal in and for 

The District of Columbia 

By C. M. KEARNEY 

Chief Deputy U. S. Marshal 

• * • * # 

Petition For Rule to Show Cause Why Respondents 
Should Not Be Punished As For A Criminal 
Contempt of Court. 

27 United States v. Emmitt R. Warring and 
John B. Upperman, Respondents. 

Criminal Contempt No. 101 

/ 

To the Chief Justice and Associate Justices of the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia. 

The United States of America, by David A. Pine, its 
attorney in and for the District of Columbia, represents 
to Your Honors as follows: 

That on or about December 6,1938, there was set for trial 
during the January, 1939, term of this Court, that is to 
say, on, to wit, January 23rd, 1939, in the Criminal Division 
thereof, the case of United States v. Charles R. Warring, 
Emmitt R. Warring, Leo Paul Warring and Gordon L. R. 
Sadur, being criminal number 61,943, wherein the defend¬ 
ants were charged with conspiracy to defraud the United 
States; that on or about January 23rd, 1939, on the motion 
of counsel for defendants in said case, the trial of said 
cause was continued until February 1st, 1939; 

That the trial of said cause, criminal case number 
61,943, was begun before the Honorable Bolitha J. Laws, 
Associate Justice of said Court on February 1st, 1939; 
and that Carl T. Denekas, Della B. Greene, William E. 
Key, Albert M. Wallace, Chester C. Hayes, Louis J. 
Kettler, Samuel F. Shreve, Edward D. Spedden, Malcolm 
V. Irving, Elgin L. Clark, Lewis E. Thomas and Paul S. 
Torrens were selected and sworn as petit jurors to well 
and truly try the said cause on February 1st, 1939, and 
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Byron A. Chapin and George Boutelier, on the date last 
aforesaid, were duly sworn as alternate jurors; that 
28 the Government from time to time was in the course 
of presenting its evidence in said cause and the jury 
was respited from day to day until February 7, 1939, on 
which last mentioned date the jury was finally discharged 
from further consideration of said cause and a mistrial de¬ 
claimed because certain information had been brought to the 
Court’s attention which indicate that an effort might have 
been made to influence the decision of the jurors in that 
cause; 

That on the first day of February, 1939, after said jurors 
and said alternate jurors had been sworn, Deputy United 
States Marshals John B. Upperman, one of the afore¬ 
mentioned respondents, Mrs. Vivian Wheateroft and Mrs. 
Margaret E. Ferris were duly sworn to keep the jury in 
their charge, the oath in question being substantially as 
follow’s: 

“You solemnly sw r ear that you will well and truly 
keep this jury in some convenient and private place; 
you shall not suffer any person to speak to them con¬ 
cerning this case, neither shall you speak to them 
yourself, unless at the close of the trial, it be to ask 
them w’hether they have agreed upon a virdict without 
leave of the Court; So help you God?”; 

and thereafter the said jurors and alternate jurors were 
kept together under the aforementioned Deputy United 
States Marshals until their discharge, as aforesaid. During 
the time said jurors and alternate jurors w’ere not hearing 
evidence in other proceedings in said cause, they w’ere kept 
together at the Continental Hotel in the District of Colum¬ 
bia. 

That on February 1, 1939, and at the Continental Hotel 
in the District of Columbia, after adjournment of the Court 
trying said cause for the day, respondents Emmitt R. 
Warring caused to be delivered to respondent John B. 
Upperman a package containing tw’o quarts of wdiiskey, 
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which whiskey was consumed by respondent John B. 
Upperman and certain of the jurors to whom lie had given 
same. 

29 Thereafter on or about February 3, 1939, respon¬ 
dents Emmitt R. Warring, at the instance of respon¬ 
dent John B. Upperman, caused two additional quarts of 
whiskey to be sent to said John B. Upperman at the Con¬ 
tinental Hotel in the District of Columbia, a portion of 
which said whiskey was consumed by certain of the jurors 
aforesaid, and by the respondent John B. Upperman. 

On February 5th, 1939, Emmitt R. Warring communi¬ 
cated with John B. Upperman at the Continental Hotel in 
the District of Columbia and inquired whether John B. 
Upperman desired any further whiskey, or needed anything. 

Your petitioner further represents that all of the afore¬ 
said acts complained of took place in the District of Colum¬ 
bia and within the jurisdiction of this Honorable Court. 

Your petitioner further represents that the w’hiskey 
aforementioned was delivered and was caused to be given 
by the respondents Emmitt R. Warring to the respondent 
John B. Upperman and was received by him the said 
respondent with the intention to obstruct the adminstra- 
tion of justice in this jurisdiction and particularly the ad¬ 
ministration of justice in connection with the trial of the 
above entitled criminal cause number 61,943 in that by 
said acts the respondent John B. Upperman would violate 
his oath as a United States Deputy Marshal to well and 
pboperly keep the jury in and under his charge as afore¬ 
said in that the said liquor would be used by the said John 
B. Upperman for his own personal use and to seek the 
favor and friendship of jurors serving in the case so 
that when said favor and friendship had been won he, the 
said John B. Upperman, wmuld further violate his duty 
as a Deputy Marshal and would speak favorably to said 
jurors of the respondent Emmitt R. Warring and the other 
Warrings named as defendants in the criminal case number 
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61,943 in their case whenever the opportunity afforded 
itself. 

WHEREFORE, your petitioner prays this Honorable 
Court to enter an order requiring the said Emmitt R. 
Warring and the said John B. Upperman to appear in 
Court in person on a day certain, and to show cause 
30 why they should not be held in contempt of court, 
and punished therefore as for a criminal contempt, 
and if, upon a hearing of this petition, it appears to the 
Court that other persons were concerned in the matters 
stated herein, as constituting a contempt of this court and 
that they be made parties to this petition and its prayer 
for process and order to show cause be made applicable to 
them. 

DAVID A. PINE. 

District of Columbia, ss: 

DAVID A. PINE being first duly sworn according to 
law, on oath deposes and says: that he is the United States 
Attorney in and for the District of Columbia and that he 
has read the foregoing petition by him subscribed and 
knows the contents thereof and verily believes the matters 
ref erred to and statements contained therein to be true. 

DAVID A. PINE 

Subscribed and sworn to before me this 8th day of Febru¬ 
ary, A. D. 1939. 

LILLIAN A. TRAMMELL 
Notary Public, D. C. 

(SEAL) 

Served a copy of the within above petition on John B. 
Upperman February 8, 1939 personally. 

JOHN B. COLPOYS 
U. S. Marshal in and for 
The District of Columbia 

By C. M. KEARNEY 
Chief Deputy TJ. S. Marshal 
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35 The sentences imposed on Emmett R. Warring 

February 24, 1939. 

The Court Resumes its Session Pursuant to Adjournment : 

FRIDAY, FEBRUARY 24th A. D. 1939 
MR. JUSTICE LAWS, PRESIDING 
IN RE: Emmitt R. Warring - Criminal Contempt No. 98 

Come as well the Attorney of the United States, as 
the respondent in proper person, according to his recogniz¬ 
ance, and by his Attorney F. Joseph Donohue, Esquire; 
whereupon the said respondent having heretofore pleaded 
guilty to Contempt of Court, it is demanded of the said 
respondent what further he has to say why the sentence of 
ilie iaw should not be pronounced against him and he say& 
nothing except as he already said; and thereupon it is 
considered by the Court that for his said offence the said 
respondent be taken by the superintendent of the Washing¬ 
ton Asylum and Jail, to the Washington Asylum and Jail, 
thence to the penitentiary, as designated by the Attorney 
General of the United States, there to be imprisoned for the 

period of One (1) year and One (1) month. 

* • * • • 

IN RE: Emmitt R. Warring - Criminal Contempt No. 99 

36 Come as well the Attorney of the United States, as 
tlie respondent in proper person, according to his recogniz¬ 
ance, and by his Attorney F. Joseph Donohue, Esquire; 
whereupon the said respondent having heretofore pleaded 
guilty to Contempt of Court, it is demanded of the said 
respondent what further he has to say why the sentence of 
the law should not be pronounced against him and he says 
nothing except as he already said; and thereupon it is 
considered by the Court that for his said offence the said 
respondent be imprisoned in the Washington Asylum and 
Jail for the period of Six (6) months, said sentence to run 
concurrently with sentence prouounced in Criminal Con¬ 
tempt No. 98. 

• • i • • 


% 
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IX RE: Emmitt R. Warring - Criminal Contempt Xo. 100 

Come as well the Attorney of the United States, as 
the respondent in proper person, according to his recogniz¬ 
ance, and by his Attorney F. Joseph Donohue, Esquire; 
whereupon the said respondent having heretofore pleaded 
guiitv to Contempt of Court, it is demanded of the said 
respondent what further he has to say why the sentence of 
the law should not be pronounced against him and he says 
nothing except as he already said; and thereupon it is 
considered by the Court that for his said offence the said 
respondent be taken by the superintendent of the Washing¬ 
ton Asylum and Jail, to the Washington Asylum and Jail, 
thence to the penitentiary, as designated by the Attorney 
General of the United States, there to be imprisoned for 
the period of One (1) year and One (1) month, said 
sentence to take effect at the expiration of the sentence 

pronounced in Criminal Contempt Xo. 98. 

• • • • # 

IX RE: Emmitt R. Warring - Criminal Contempt Xo. 101 

37 Come as well the Attorney of the United States, as 
the respondent in proper person, according to his recogniz¬ 
ance, and by his Attorney F. Joseph Donohue, Esquire; 
whereupon the said respondent having heretofore pleaded 
guilty to Contempt of Court, it is demanded of the said 
respondent what further he has to say why the sentence of 
the law should not be pronounced against him and he says 
nothing except as he already said; and thereupon it is 
considered bv the Court that for his said offence the said 
respondent be imprisoned in the Washington Asylum and 
Jail for the period of Six (6) months, said sentence to run 

concurrently with sentence in Criminal Contempt Xo. 98. 

• • • • • 

Order Dismissing Amended Petition, 
Discharging Writ, and Remanding Prisoner 

40 IN RE: Emmett R. Warring, Petitioner 
Habeas Corpus No. 2156 

This cause having come on to be heard on the amended 
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petition for writ of habeas corpus filed herein and upon the 
writ of habeas corpus issued herein and the respondent’s 
answer to said amended petition and return to said writ, 
and the same having been argued by counsel and considered 
by the Court, it is this 7th day of May, 1941. 

ORDERED and DECREED, That the amended petition 
for writ of habeas corpus be, and the same hereby is, dis¬ 
missed; that the writ of habeas corpus issued herein be, 
and the same hereby is, discharged; and that Emmett R. 
Warring be, and hereby is, remanded to the custody of 
the respondent, John B. Colpovs, United States Marshal 
for the District of Columbia, to be delivered by him to Ray 
L. Huff, General Superintendent, District Penal Institu¬ 
tions. 

T. ALAN GOLDSBOROUGH 

i Justice. 

• * * * * 

41 Notice of Appeal 

i Emmett R. Warring, Plaintiff 

v. 

John B. Colpovs, Defendant 
Habeas Corpus No. 2156 
Filed May 12, 1941 

Notice is hereby given this 12th day of May, 1941, that 
Emmett R. Warring hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 7th day of May, 
1941 in favor of John B. Colpovs against said Emmett R. 
Warring. 

MYRON G. EHRLICH 
Attorney for Emmett R. Warring 

MEMORANDUM 

May 12,1941 

Bond ($100.00) of petition on appeal filed. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1941 

Nos. 7879-7921 —Special Calendar 

Emmett R. Warring, appellant 
v. 

Ray L. Huff, appellee 


Emmett R. Warring, appellant 
v. 

John B. Colpoys, United States Marshal, appellee 


BRIEF ON BEHALF OF APPELLEES 


counter statement or the case 

This is an appeal from two separate orders of the District 
Court of the United States for the District of Columbia, dis¬ 
charging writs of habeas corpus, and dismissing the petitions 
upon which such writs were issued. Both habeas corpus pro¬ 
ceedings were consolidated for the purposes of this appeal. 
Hereafter, the two cases below will be referred to as if they 
were one proceeding. 

The appellant w*as convicted and sentenced, upon pleas of 
guilty, in the court below on four different charges of criminal 
contempt, namely, Contempt Cases Nos. 98, 99, 100, and 101. 
Appellant also was convicted and sentenced, upon a plea of 
guilty, upon a charge of criminal conspiracy under 18 U. S. C. 
88 . 


(l) 
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The contempt charge in Case No. 98 consisted of alleged 
attempts by the appellant, Emmett R. Warring, to influence 
the vote of a prospective juror, one Carl T. Denekas, in the 
event Denekas were chosen as a juror in a pending criminal 
case in which Warring was named as a defendant. The al¬ 
leged communications and attempted briberies by appellant 
took place within the District of Columbia but at some dis¬ 
tance from the district court building. 

The contempt charge in Case No. 99 consisted of alleged 
attempts by appellant to unlawfully influence the vote of one 
Sayles, a prospective juror in a criminal case in which War¬ 
ring was named a defendant. These acts also took place in 
the District of Columbia but at some distance from the dis¬ 
trict court building. 

The contempt charge in Case No. 100 consisted of alleged 
unlawful attempts by appellant to influence the verdict of the 
jury that sat during a criminal trial in which Warring was 
named defendant. Appellant allegedly sent whiskey to one 
John B. Upperman, a Deputy United States Marshal, assigned 
to guard the jury; Upperman, in turn, gave the whiskey to 
certain members of the jury. It also was alleged that appel¬ 
lant promised Upperman that he, appellant, would take care 
of a S150 note of Upperman, which was then coming due. In 
accordance with this understanding, Upperman spoke favor¬ 
ably of the Warrings to certain members of the jury. It also 
was charged that during the deliberation of the jury in the 
courthouse building the appellant caused Upperman to be 
given a ten-dollar bill; and that after the discharge of the 
jury appellant caused Upperman to be given one hundred 
dollars. At least some of the aforesaid acts took place within 
the confines of the court building. 

The contempt charge in Case No. 101 consisted of alleged 
attempts to unlawfully influence the verdict of the jury in a 
criminal trial in which appellant was named as defendant, by 
causing to be delivered quantities of whiskey to John B. Upper- 
man, Deputy United States Marshal, while the jury were 
deliberating at the Continental Hotel in the District of 
Columbia. 
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As previously indicated, the appellant pleaded guilty to 
each of the foregoing charges of criminal contempt. Sub¬ 
sequently, appellant also pleaded guilty to the charge of 
criminal conspiracy. 

The following sentences were imposed in the contempt cases 
on February 24, 1939, and in the criminal conspiracy case on 
May 2,1939: 

Contempt Case No. 98—sentence of 1 year and 1 month. 

Contempt Case No. 99—sentence of 6 months (to run 
concurrently with the sentence imposed in No. 98). 

Contempt Case No. 100—sentence of 1 year and 1 month 
(to take effect at the expiration of the sentence im¬ 
posed in No. 98). 

Contempt Case No. 101—sentence of 6 months (to run 
concurrently with the sentence imposed in No. 98). 

Criminal Conspiracy Case—sentence of 3 to 9 months 
(to take effect at the expiration of the sentence im¬ 
posed in No. 100). 

After appellant had entered upon service of the above sen¬ 
tences at Lorton Reformatory, charges of misconduct were 
made and sustained against him, and an order was issued deny¬ 
ing appellant any deductions of time for good behavior that 
otherwise might have been made in his favor. This order ap¬ 
plied to all of the sentences which had been imposed upon 
appellant. Therefore, appellant now is liable to serve the 
maximum term of all the sentences imposed. 

Appellant's first petition for writ of habeas corpus (No. 
7879) was filed March 14, 1941. In substance it alleged that 
the sentences imposed in Contempt Cases Nos. 98 and 100 were 
void, in that the sentences should have been imposed under 
the terms of “An Act to Establish a Board of Indeterminate Sen¬ 
tence and Parole for the District of Columbia,” dated July 
15,1932, § 453, Tit. 6, D. C. Code (1929), Supp. V (1939); that 
since the sentences in Contempt Cases Nos. 9S and 100 were 
void, the appellant had already served the sentence imposed 
for criminal conspiracy. A writ was issued, and on March 18, 
1941, a hearing was held and the writ was discharged. 

Appellant's second petition for writ of habeas corpus (No. 
7921) was filed April 30, 1941. In substance it alleged that 
the convictions and sentences imposed in Contempt Cases 
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Nos. 98 and 99 were void. This allegation apparently was 
based upon a recent opinion by the Supreme Court of the 
United States in the case of Nye et al. v. United States, de¬ 
cided April 14, 1941, 85 Law. ed. 733, construing § 268 of the 
Judicial Code. It was asserted that since the convictions and 
sentences in Contempt Cases Nos. 98 and 99 were void, the 
appellant already had served all legal sentences imposed upon 
him. A writ was issued and a hearing held on May 8, 1941. 
The trial court discharged the vnrit and again remanded ap¬ 
pellant to the custody of the appellee. The present appeal 
was taken from the orders of March 18, 1941, and May 8, 
1941, discharging appellant’s writs of habeas corpus. 

ISSUES 

I. Whether proper sentences were imposed upon appellant 
in Contempt Cases Nos. 98 and 100, without regard to the 
Indeterminate Sentence Act of 1932. 

II. Whether habeas corpus will lie to secure the release of 
a prisoner sentenced under a wrong sentence, or whether a 
court’s incompletely exercised jurisdiction can be asserted to 
resentence the prisoner under a proper statute. 

III. Whether a petition for habeas corpus is premature, 
when upon the return day of the writ the prisoner has not 
completed the terms of the sentences he concedes to be valid. 

IV. Whether a recent Supreme Court decision deprived the 
trial court of jurisdiction over the subject matter in Contempt 
Cases Nos. 98 and 99, so as to render the judgments in these 
cases void; or whether the judgments were merely errone¬ 
ous and therefore not subject to collateral attack. 

SUMMARY OF ARGUMENT 

I 

The Indeterminate Sentence Act of 1932 is inapplicable to 
a conviction for criminal contempt. Section 268 of the Judicial 
Code states that punishment for contempt shall be imposed 
“by fine or imprisonment, at the discretion of the court.” The 
Indeterminate Sentence Act provides that a court shall impose 
a sentence for a maximum period, “not exceeding the max- 
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imum fixed by law, and for a minimum period not exceeding 
one-fifth of the maximum fixed by law.” Section 268 of the 
Judicial Code fixes no maximum sentence for a conviction of 
criminal contempt, since the imprisonment is governed wholly 
by the “discretion of the court.” Therefore, it is mathemat¬ 
ically impossible to apply the Indeterminate Sentence Act to a 
contempt conviction. Anderson v. Rives, 66 App. D. C. 174, 
85 F. (2d) 673. Furthermore, the Indeterminate Sentence 
Act, by its terms, applies only to a person convicted of a 
“felony.” Under the decisions of the federal courts, a crim¬ 
inal contempt proceeding uniformly is described as “sui gen¬ 
eris.” and therefore not classifiable either as a “felony” or as a 
“misdemeanor.” 

II 

Even if it should be held by this Court that improper sen¬ 
tences were imposed in Contempt Cases Nos. 98 and 100, it is 
well established that appellant would not be entitled to a dis¬ 
charge, but should be remanded to the trial court with direc¬ 
tions that he be properly sentenced. Where a court has im¬ 
posed a void sentence, it does not lose jurisdiction because of 
the expiration of the term, to impose a new and valid one. 

III 

Assuming that the convictions and sentences in Contempt 
Cases Nos. 9S and 99 were void, the appellant’s second writ 
of habeas corpus was brought prematurely. The appellant’s 
petition conceded the validity of the sentences in Contempt 
Cases Nos. 100 and 101, also the validity of the sentence for 
criminal conspiracy. The terms of imprisonment imposed by 
these concededly valid sentences do not expire until subse¬ 
quent to the return date of appellant’s second writ of habeas 
corpus. 

Upon an appeal from an order discharging a writ, the only 
question before the appellate court is whether or not the pris¬ 
oner’s contention was lawful on the return day of the writ in 
the trial court. Therefore, whatever may be the justification, 
or lack of justification, for holding the appellant subsequent 
to the return day, such matter is not properly before this 
Court. 


325006—41-2 
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IV 

Assuming that the judgments rendered by the trial court in 
Contempt Cases Nos. 9S and 99 were erroneous under the 
opinion of the United States Supreme Court in Nye v. United 
States , decided April 14, 1941, 85 Law. ed. 733, nevertheless 
these judgments were not subject to collateral attack by a 
habeas corpus proceeding. By pleading guilty to the several 
contempt charges, appellant conceded the jurisdiction of the 
trial court over the subject matter of the proceedings. Appel¬ 
lant had full opportunity in the trial court to contest the issue 
of jurisdiction over the subject matter and to take an appeal 
thetefrom, but he declined to assert that right. In view of a 
series of recent Supreme Court cases, such a tacit determina¬ 
tion of subject matter jurisdiction is shielded from collateral 
attack in a later proceeding. Chicot County Drainage Dis¬ 
trict v. Baxter State Bank, 308 U. S. 371. 

ARGUMENT 

I 

Indeterminate Sentence Act is inapplicable to a conviction for 

criminal contempt 

The appellant contends that a conviction for criminal con¬ 
tempt is a “felony/’ and that the appellant therefore should 
have been sentenced in Contempt Cases Nos. 98 and 100 under 
the Indeterminate Sentence Act of 1932, § 453. Tit. 6, D. C. 
Code (1929), Supp. V (1939). But appellee submits that this 
contention disregards the language of § 26S of the Judicial 
Code, 28 U. S. C. 3S5. which authorizes the punishment for 
criminal contempts. The contention also disregards the char¬ 
acter of the offense of criminal contempt. 

Section 26S of the Judicial Code states that “courts shall 
have power * * * to punish, by fine or imprisonment, at 
the discretion of the court, contempts of their authority.” It 
is obvious that the language of the foregoing statute seem¬ 
ingly vests unlimited discretion in the court as to the extent of 
the punishment for a contempt. The statute contains no 
stipulation as to either a maximum or a minimum sentence, 
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apparently leaving such matter entirely to the court’s own 
judgment. On the other hand, the Indeterminate Sentence 
Act provides that in imposing a sentence, the court shall “sen¬ 
tence the person for a maximum period, not exceeding the maxi¬ 
mum fixed by law, and for a minimum period not exceeding 
one-fifth of the maximum period fixed by law.” The mere 
statement of the two statutes is enough to reveal their irrecon¬ 
cilability. Section 268 of the Judicial Code leaves the term of 
imprisonment entirely to the discretion of the court, and stipu¬ 
lates neither a maximum nor a minimum sentence. It would 
be a mathematical impossibility, therefore, to apply the In¬ 
determinate Sentence Act to a conviction for criminal con¬ 
tempt. 

In Anderson v. Rives, 66 App. D. C. 174, 85 F. (2d) 673, this 
Court held the Indeterminate Sentence Act of 1932 inappli¬ 
cable to a conviction for second-degree murder on the ground 
that it was mathematically impossible to apply the Indetermi¬ 
nate Sentence Act where the maximum term of imprisonment 
was life imprisonment. The Court said: “The statute must 
be given a sensible construction as to its applicability. * * * 
We think that by no sensible construction of the Indeterminate 
Sentence Act can it be said to have been intended to apply 
where it is mathematically impossible to apply it.” See also, 
Creekmore v. United States, 237 F. 743 (C. C. A. 10), where 
the court said that since the statute vested “almost unlimited 
discretion in the court as to the character and extent of pun¬ 
ishment, no benefit would be derived from requiring the prose¬ 
cutor to specially pray for a given kind of punishment, or 
attempt to limit the degree of such punishment, * * * While 
it is true that this statute [§ 268 of the Judicial Code] limited 
the power to punish for contempt, it is either declaratory of the 
common law or broadened it as to punishment in contempt 
cases. It expressly declared that the length of imprisonment 
and its place should be in the discretion of the court.” 

In the light of these authorities, and the express language 
both of § 268 of the Judicial Code and of the Indeterminate 
Sentence Act of 1932, it is clear that the two statutes are mu¬ 
tually exclusive; and that the Indeterminate Sentence Act 
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was never meant to apply to a sentence for a contempt 
conviction. 

In his brief the appellant points out that under § 335 of 
the Criminal Code (18 U. S. C. 541) “All offenses which may 
be punished by death, or imprisonment for a term exceeding 
one year, shall be deemed felonies/' Appellant then argues 
that since a conviction for criminal contempt may be pun¬ 
ished by “imprisonment for a term exceeding one year.” the 
offense should be deemed a felony; that therefore a criminal 
contempt is an offense included within the Indeterminate 
Sentence Act. which by its terms applies “to a person con¬ 
victed in the District of Columbia of a felony.” Appellant 
attempts to support this argument by citing Creekmore v. 
United States, 237 F. 743 (C. C. A. 10). In that case, the 
court imposed a sentence of one year and a day upon a crim¬ 
inal contemnor. The court s power to impose such a sen¬ 
tence was disputed on the basis of § 335 of the Criminal Code, 
it being urged that since criminal contempt was not a felony, 
the court had no power to impose a sentence longer than a 
year. But it was held that S 335 did not limit the power of 
the court to punish for criminal contempt, and that for the 
purpose of that particular statute, criminal contempt might 
be deemed a felony. The basis of the holding was that § 335 
could not be allowed to curtail the discretion of a court under 
§ 268 of the Judicial Code to impose almost unlimited pun¬ 
ishment. 

In this connection it also might be noted that in Gompers 
v. United States, 233 U. S. 604. the Supreme Court of the 
United States held that criminal contempt was a “crime” 
within the meaning of the three-years statute of limitations 
prescribed in Revised Statutes, § 1044. And in United States 
v. Goldman, 277 U. S. 229, it was held that criminal contempt 
was a “criminal case” within the meaning of the Criminal 
Appeals Act. 

It is submitted, however, that notwithstanding the fact that 
iii a few isolated cases, criminal contempt has been stated to 
be a “crime” or a “felony” within the meaning of some par¬ 
ticular statute, the overwhelming weight of authority sub¬ 
stantiates the view that in legal parlance, criminal contempt 
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is deemed to be neither a “felony” nor a “misdemeanor” in 
the ordinary sense of those terms. In this respect, criminal 
contempt is said to be “sui generis.” 

Myers v. United States, 264 U. S. 95, 104; 

Ex parte Grossman, 267 U. S. 86, 117; 

Blackmer v. United States, 284 U. S. 421, 440. 

And see also: 

Armstrong v. United States, 18 F. (2d) 371, 372 
(C. C. A. 7); 

Bowles v. United States, 50 F. (2d) 848 (C. C. A. 4); 

Clark v. United States, 61 F. (2d) 695, 699 (C. C. A. 8); 

Burns v. United States, 50 F. (2d) 848, 850 
(C. C. A. 4); 

Conley v. United States, 59 F. (2d) 929,935 (C. C. A. 8). 

It is well settled that in a proceeding to punish summarily 
for contempt, it is not necessary to prefer formal charges. 
Ryals v. United States, 69 F. (2d) 946 (C. C. A. 5); nor is 
there any necessity for evidence in the formal sense of the 
word, nor for the assistance of counsel. Owens v. Dancy, 
36 F. (2d) 882 (C. C. A. 10), cert, denied, 281 U. S. 746. 
It has been held that criminal contempt is not a “crime”' 
within the meaning of either the Fifth or Sixth Amend¬ 
ments to the federal constitution. Ex parte Grossman, 267 
U. S. 87; Merchants Stock & Grain Co. v. The Board of 
Trade, 201 F. 20 (C. C. A. 8). So also, it consistently has 
been held that “criminal contempt is sui generis, neither 
the classification of the offense nor the amount of the punish¬ 
ment being set down by statute, or limited except by the 
facts of the case and the exercise of a sound judicial discre¬ 
tion.” United States v. Sullens, 36 F. (2d) 230, 238 
(S. D. Miss.). And for additional cases showing clearly that 
there is no limit to the amount of sentence that may be 
imposed, depending on the individual case, see: 

Hill v. United States ex rel. Weiner, 300 U. S. 105; 

Ryals v. United States, 69 F. (2d) 946, 948 (C. C. A. 5); 

In re Sobol, 242 F. 487, 489 (C. C. A. 2). 
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Particularly interesting is the case of In Re Disbarment of 
Arthur T. Conley, 188 Minn. 576, 247 N. W. 42. In that case 
Conley, an attorney, had been adjudged guilty of contempt 
and an attempt was made to disbar him from practicing, under 
the provisions of a statute providing for disbarment of an 
attorney where there had been a conviction of a “felony or a 
misdemeanor involving moral turpitude.” The Supreme 
Court of Minnesota quoted from the case of Conley v. United 
States, 59 F. (2d) 929 (C. C. A. 8), and held that criminal 
contempt being “sui generis” it was neither a felony nor a mis¬ 
demeanor involving moral turpitude; that therefore Conley 
could not be disbarred under the statute. 

It should be observed that in cases such as Gompers v. 
United States, supra; Creekmore v. United States, supra; and 
Ex parte Grossman, supra, special considerations apparently 
compelled the courts to depart from the traditional concept 
that criminal contempt is “sui generis,” and to hold, for the 
purpose of a particular statute, that criminal contempt was 
a M crime” or a “felony.” But these instances are isolated ones, 
and the cases do not indicate any general inclination by the 
courts to depart from the customary concept as to the char¬ 
acter of contempt. For example, in the Creekmore case, the 
court was obviously driven to its conclusion by the desire to 
give full force and effect to the provisions of § 268 of the 
Judicial Code which confers complete discretion on the court 
in determining the extent of punishment for contempt. In 
the present case it is submitted that no special considerations 
present themselves, so as to necessitate a holding by this Court 
that criminal contempt is a “felony” within the meaning of 
the Indeterminate Sentence Act. In fact, to do so would 
seriously impair the “discretion” of the court expressly con¬ 
ferred by § 268 of the Judicial Code. 

II 

Even if the sente ices in Contempt Cases Nos. 98 and 100 are 
void, appellant should be remanded for resentence under 
the proper statute 

Even if it be assumed for purposes of argument that the 
appellant was improperly sentenced in Contempt Cases Nos. 
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98 and 100, he should not on that account be discharged from 
custody. Instead, he should be remanded for resentence under 
the proper statute. This proposition was made clear in An¬ 
derson v. Rives, 66 App. D. C. 174, So F. (2d) 674. That case, 
it will be recalled, was a habeas corpus proceeding, in which 
it was alleged that the appellant should have been sentenced 
under the Indeterminate Sentence Act rather than have been 
given a straight sentence. But the Court said: 

It is true that if a criminal judgment is not in strict 
accord with the statute applicable to the crime involved, 
it is void. We so held in De Benque v. United States , 66 
App. D. C. 36, 85 F. (2d) 202. But it is not true that 
where a court has imposed a void sentence, it lacks 
power, because of expiration of the term, to impose a 
new* and valid one. This also we held in De Benque v. 
United States. Therefore, if we were to conclude that 
the sentence imposed in the instant case were void, w’e 
w’ould be obligated to remand the case with directions 
to resentence the appellant. 

See Bryant v. United States, 214 F. 51 (C. C. A. 8) , and Ham¬ 
mers v. United States, 279 F. 265, 266 (C. C. A. 5). In the 
last cited case it was said: 

One duly convicted, but not sentenced as authorized 
by law’, cannot defeat the court’s incompletely exer¬ 
cised jurisdiction over him by attacking a void sentence 
in habeas corpus proceedings instituted after the ad¬ 
journment of the term at w’hich such void action w’as 
taken. 

It appears to be conclusively settled by the cited cases, 
that even if the appellant in the present case were improperly 
sentenced, he should not on that account be set free, but 
should be remanded to the trial court for imposition of a 
proper sentence. “Sentencing should not be a game in wdiich 
a wrong move by the judge means immunity for the pris¬ 
oner.” King v. United States, 69 App. D. C. 10, 98 F. (2d) 
291. “The common law embodies in itself sufficient reason 
and common sense to reject the monstrous doctrine that a 
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prisoner, whose guilt is established by a regular verdict, is to 
escape punishment altogether, because the court committed 
an error in passing the sentence.” In re Bonner , 151 U. S. 
242. 


Ill 


i Second writ of habeas corpus brought prematurely 


In his second habeas corpus case (No. 7921), the appellant 
contends that both the convictions and the sentences in Con¬ 
tempt Cases Nos. 98 and 99 were void under the recent deci¬ 
sion of the Supreme Court of the United States in Nye et 
al. v. United States, decided April 14, 1941, 85 Law. ed. 733. 
The appellant argues that he is entitled to immediate re¬ 
lease because if the sentences in Contempt Cases Nos. 98 
and 99 were void, all other sentences imposed already have 
been served. However, the appellant’s argument is fatally 
defective for the reason that on the return day of the writ in 
the court below, the appellant had not as yet fully served the 
sentences which he concedes to be valid. Therefore, the writ 
was premature. 

As noted, appellant attacks the validity of the convictions 
and sentences only in Contempt Cases Nos. 98 and 99. He 
concedes the validity of the convictions and sentences in Con¬ 
tempt Cases Nos. 100 and 101, also the validity of the con¬ 
viction and sentence in the criminal conspiracy case. A math¬ 
ematical tabulation of the several terms of imprisonment im¬ 
posed indicates the following: 

Contempt Case No. 98—sentence to run from February 
24, 1939 to March 23, 1940. 

Contempt Case No. 99—sentence to run from Febru¬ 
ary 24, 1939 to August 23, 1939 (this sentence to run 
concurrently with No. 98). 

Contempt Case No. 101—sentence to run from Febru¬ 
ary 24, 1939 to August 23, 1939 (this sentence to run 
concurrently with No. 98). 

Contempt Case No. 100—sentence to run from March 
24, 1940 to April 23, 1941 (this sentence to begin at 
the expiration of the sentence in No. 98). 
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Criminal Conspiracy Case—sentence to run from April 
24, 1941 to January 23, 1942 (this sentence to run 
from the expiration of the sentence in No. 100). 

From an examination of the above tabulation, it is evident 
that even though the sentences in Contempt Cases Nos. 98 
and 99 were eliminated, it still was the obvious intention of 
the trial court that the sentence in Contempt Case No. 100 
should run consecutively with the sentence imposed in Con¬ 
tempt Case No. 101. Giving this intention effect, the sentence 
in Contempt Case No. 101 would run from February 24, 
1939 to August 23. 1939. The sentence in Contempt Case 
No. 100 then would run from the expiration date of the sen¬ 
tence in Contempt Case No. 101, i. e.. from August 23, 1939. 
Officially, therefore, the sentence in Contempt Case No. 100 
■would be computed as running from August 24, 1939 to Sep¬ 
tember 23, 1940. Thereafter, the sentence on the criminal 
conspiracy charge would run from September 24. 1940 to 
June 23, 1941. Accordingly, the appellant would not be en¬ 
titled to release until June 23, 1941. The return day of the 
writ in the court below was May 8, 1941. As of this date the 
appellant was not entitled to immediate release. His writ, 
therefore, was premature. McNally v. Hill, 293 U. S. 131; 
Pope v. Huff (App. D. C.), 117 F. (2d) 779. 

Only a single problem suggests itself in connection with the 
appellee’s argument, namely, whether the sentence imposed 
in Contempt Case No. 100 can be said to run consecutively 
with the sentence imposed in Contempt Case No. 101, not¬ 
withstanding the fact that the language of the sentence in 
Contempt Case No. 100 states that the sentence was to 
run consecutively with Contempt Case No. 9S. However, 
viewing the sentences as a whole, there can be no doubt as to 
the intention of the trial court. The sentences imposed in 
Contempt Cases Nos. 98, 99, and 101 all were to run concur¬ 
rently, and the sentence in Contempt Case No. 100 was to run 
consecutively. Therefore, even if the sentences imposed in 
Contempt Cases Nos. 98 and 99 were eliminated, it still was 
the court’s intention that the sentence in Contempt Case No. 
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100 should be served consecutively with the sentence imposed 
in Contempt Case No. 101. rather than concurrently. 

The sentence in Contempt Case No. 100 reads “there to be 
imprisoned for the period of one year and one month, said 
sentences to take effect at the expiration of the sentence pro¬ 
nounced. in Criminal Contempt No. 98.” [Italics supplied.] 
In order to give effect to the intention of the court, it is neces¬ 
sary merely to reform the language of the sentence to read 
“there to be imprisoned for the period of one year and one 
month, said sentence to take effect at the expiration of the 
sentence pronounced in Criminal Contempt No. 101.” [Italics 
supplied.] Such a change, it is submitted, would be justified 
in order to carry out the obvious intention of the court. In 
the light of the authorities hereafter discussed, such a change 
would carry the full sanction of well-established precedents. 

In United States v. Daugherty, 269 U. S. 360, it was said: 
“Sentences in criminal cases should reveal with fair certainty 
the intent of the court and exclude any serious misapprehen¬ 
sions by those who execute them. The elimination of every 
possible doubt cannot be demanded.” It may be conceded 
that as a general proposition sentences run concurrently where 
nothing is said as to the sequence of the sentences, or where 
the language is too ambiguous to be otherwise construed, but 
this rule does not apply where the “reasonable and natural 
implication from the whole entry” is that the sentences should 
run consecutively. United States v. Remus, 12 F. (2d) 239 
(C. C. A. 6), cert, denied 271 U. S. 689. See also Fredericks 
v. Snook, 8 F. (2d) 966 (C. C. A. 5), where it was said: “A 
sentence must be construed the same as any other judg¬ 
ment and the usual canons of construction should be ap¬ 
plied.” * * * The sentence “should be construed so as 
to give effect to the intention of the judge who imposed it 
if possible.” Cf. Boyd v. Archer, 42 F. (2d) 43 (C. C. A. 9); 
Rosso v. Aderhold, 67 F. (2d) 315,316 (C. C. A. 5). 

In this connection it is interesting to note a series of cases 
which hold that where consecutive sentences are imposed, and 
where subsequently the judgment of conviction in one of the 
intermediate sentences is held void, the failure of the inter¬ 
mediate sentence in no way affects the validity of the subse- 
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quent sentences; and in such a situation the prisoner will not 
be relieved from serving out the remaining terms imposed. To 
illustrate, when a prisoner is incarcerated under three succes¬ 
sive sentences, if the second sentence is held void, the third 
sentence will begin upon the expiration of the first sentence. 
And this is so. even though the language of the third sentence 
states that it is to begin upon the expiration of the second 
sentence. In other words, the language of the court in such a 
case will be reformed to give effect to the apparent intention 
of the court that the sentences should be served consecutively. 
This exact situation occurred in United States v. Carpenter, 
151 F. 214 (C. C. A. 9). In that case the court said: 

* * * We discover no fatal defect in the language 
of the sentence, rendering it uncertain when the term 
of imprisonment on the third count shall begin; but, 
if there were such a defect, we are of the opinion that 
it would have been the duty of the court below to 
have afforded the court which imposed the sentence 
an opportunity to correct the same before discharging 
the petitioner upon a writ of habeas corpus. 

See also: 

Blitz v. United States, 153 U. S. 308; 

McNealy v. Johnston, 100 F. (2d) 2S0 (C. C. A. 9); 

Ex parte Jackson, 96 Mo. 116. 8 S. W. 800; 

Kite v. Commonwealth, 52 Mass. (11 Mete.) 5S1, 
585. 

It is pertinent also to call attention to the prevailing rule 
that when a clause fixing the time when imprisonment shall 
begin is inserted in a criminal sentence, such clause is merely 
directory and may be treated as surplusage. This was madq 
clear in In re Morse, 117 F. 763 (C. C. D.), where it was said: 

When a clause fixing the time when imprisonment 
shall begin is inserted in a sentence—as it sometimes 
is—it must be understood to be in its nature di¬ 
rectory * * *. The material part of a judgment 
sentencing one to imprisonment is that which speci¬ 
fies the period of incarceration and place of impris¬ 
onment. In these respects the judgment or sen- 
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tence should be definite and certain. The time, 
however, when imprisonment shall begin, is a matter 
which is governed by circumstances or other proceed¬ 
ings in the case, and usually is beyond the control of 
the court by which the sentence is imposed. 

To the same effect, see Bernstein v. United States, 254 F. 
967 (C. C. A. 4), cert, denied, 249 U. S. 604; also Note (1930) 
69 A. L. R. 1177. 

iUpon consideration of the foregoing authorities, it is clear 
that the instant case presents no difficulty which would pre¬ 
vent the plain intention of the court below from being given 
full effect. Within the meaning of the Daugherty case, 
supra, the intent of the court is “fairly certain” that the sen¬ 
tences imposed in Contempt Cases Nos. 101 and 100 were to be 
served consecutively, not concurrently; and under the author¬ 
ity of In re Morse, supra, that part of the sentence imposed 
in Contempt Case No. 100 which stated that it should take 
effect “at the expiration of the sentence imposed in Criminal 
Contempt No. 98” is mere surplusage, and such language may 
be reformed to give effect to the court’s obvious intention. 

As previously noted, the return day of the second writ of 
habeas corpus in which appellant attacked the validity of the 
convictions and sentences in Contempt Cases Nos. 9S and 99 
was May 8, 1941. But, as has been shown, on that day the 
appellant was not entitled to release until June 23,1941, if full 
service be required of the sentences which appellant concedes 
to be valid. In this respect appellant’s petition for a writ of 
habeas corpus was fatally defective. Upon appeal, this Court 
must determine the questions presented as of the return day 
of the writ in the lower court. Whatever may be the justifica¬ 
tion or lack of justification for a new petition for habeas cor¬ 
pus on the basis of facts subsequent to June 23, 1941—such 
facts are not now before the Court. Ex parte Avakian, 1SS F. 
688, 693. Compare Iasigi v. Van de Carr, 166 U. S. 391, and 
Guiney v. Bonham, 261 F. 582, 584 (C. C. A. 9). In the latter 
case the court said: 

It is to be observed, also, that this being a habeas corpus 
proceeding, Section 761 of the Revised Statutes requires 
the court, justice, or judge granting the writ “to dispose 
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of the party as law and justice require,” which meavx 
as law and justice require at the time of the hearing ” 
[Italics supplied.] 

IV 

Convictions and sentences in Contempt Cases Nos. 98 and 99 
are not subject to collateral attack 

As before noted, the appellant's second petition for writ of 
habeas corpus (No. 7921) attacks the validity of the convic¬ 
tions and judgments in Contempt Cases Nos. 98 and 99. The 
attack is based upon a recent decision of the Supreme Court 
in Nye et al. v. United States, decided April 14, 1941, 85 
Law. ed. 733. construing § 268 of the Judicial Code. Accord¬ 
ing to the opinion in the Nye case, the words of the statute “so 
near there to as to obstruct the administration of justice” are 
to be construed in a strictly geographic sense. It would appear 
from reading the whole of the opinion, together with the in¬ 
terpretation placed upon the majority opinion in the dissent¬ 
ing opinion by Mr. Justice Stone, that the Supreme Court now 
holds that the power of a federal court to punish summarily 
for contempt extends only to acts which disturb the “order and 
decorum” of the courtroom, and any contemptuous acts which 
take place outside of the court building must be punished by 
indictment as in an ordinary criminal prosecution. 

In view of the Nye case, it must be conceded by the appellee 
that the alleged acts of criminal contempt for which the appel¬ 
lant was convicted in Contempt Cases Nos. 98 and 99 would 
today probably be subject to prosecution only by indictment. 
Nevertheless, at the time of the conviction and sentence of 
the appellant in the two contempt cases now questioned, the 
words “so near thereto” in § 268 of the Judicial Code were 
afforded both a casual and a geographic connotation. In 
Toledo Newspaper Co. v. United States, 247 U. S. 402, the 
Supreme Court laid down the rule that any contempt which 
had a “reasonable tendency” to obstruct the administration 
of justice was summarily punishable under § 268 of the Judi¬ 
cial Code. Therefore, under prior interpretations of the Su¬ 
preme Court, and under interpretations of the law by this 
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Court (see Sinclair v. United States, 279 U. S. 749), it was well 
settled that a federal court had jurisdiction to summarily pun¬ 
ish for contempts such as were charged and admitted in Con¬ 
tempt Cases Nos. 98 and 99. But the Nye case expressly 
overruled Toledo Newspaper Co. v. United States , supra. 

Therefore, the problem now confronting this Court is 
whether an overruling decision shall be given a retrospective 
or a prospective application. The traditionally accepted rule 
was that an overruling decision was retrospective in its opera¬ 
tion ; the effect was not that the former decision was bad law, 
but that it never had been the law. However, exceptions to 
this general rule were early recognized in the realms of con¬ 
tract and probate law. 26 Am. Jur., Courts, § 130. But of 
recent years there has been a very marked extension of the 
doctrine of prospective application into an enlarged area of 
both the civil and the criminal law. This extension has been 
motivated not only by the desire to “free stare decisis from its 
baneful influence,” but more particularly to give effect to 
“principles of justice” in cases where hardship otherwise would 
result. See: 

Freeman, Protection Afforded Against Retroactive Op¬ 
eration of Overruling Decisions, IS Col. L. Rev. 230, 
244; 

Snyder. Retrospective Operation of Overruling Deci¬ 
sions, 35 Ill. L. Rev. 121; 

Note (193S), 25 Va. L. Rev. 210; 

Note (1933), 42 Yale L. Journal 779; 

Note (1933), 85 A. L. R. 262. 

It will be apparent from an examination of the cases dis¬ 
cussed in the cited articles, that state courts have been quick 
to recognize the justice of the theory of prospective applica¬ 
tion, and have not hesitated to apply it in civil and in crimi¬ 
nal cases. Cf. State v. Haid, 327 Mo. 700, 38 S. W. (2d) 44, 
53; State v. Jones, 44 N. M. 624, 107 P. (2d) 324, 329. 

The United States Supreme Court gave the doctrine of 
prospective application its official blessing in Great Northern 
R. R. Co. v. Sunburst Oil Refiners, 287 U. S. 358, holding in 
that case that state courts were at liberty to give an overrul¬ 
ing decision either a retrospective or a prospective application, 
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whichever it might choose; and held that in either event no 
constitutional principle was violated. In the Sunburst case 
the Supreme Court of Montana had refused to make an over¬ 
ruling decision retroactive, and the novel stand was taken that 
the Constitution of the United States was infringed by this 
refusal, but Mr. Justice Cardozo said: 

We have no occasion to consider whether this divi¬ 
sion in time of the effects of a decision is a sound or 
an unsound application of the doctrine of stare de¬ 
cisis as known to the common law. Sound or unsound, 
there is involved in it no denial of a right protected by 
the federal constitution. * * * 

We think the federal constitution has no voice upon 
the subject. A state in defining the limits of adher¬ 
ence to precedent may make a choice for itself be¬ 
tween the principle of forward operation and that of 
relation backward. It may say that decisions of its 
highest court, though later overruled, are law none the 
less for intermediate transactions. Indeed there are 
cases intimating, too broadly * * *, that it must 
give them that effect; but never has doubt been ex¬ 
pressed that it may so treat them if it pleases, whenever 
injustice or hardship will thereby be averted. * * * 
On the other hand, it may hold to the ancient dogma 
that the law declared by its courts had a Platonic or 
ideal existence before the act of declaration, in which 
event the discredited declaration will be viewed as if 
it had never been, and the reconsidered declaration as 
law from the beginning. * * * The alternative is the 
same whether the subject of the new decision is common 
law * * * or statute. * * * The choice for any 
state may be determined by the juristic philosophy of 
the judges of her courts, their conceptions of law, its 
origin and nature. 

But the doctrine of the Sunburst Case came into full bloom 
under the skillful pen of Mr. Justice Hughes in Chicot County 
Drainage District v. Baxter State Bank , 308 U. S. 371. In that 
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case a decision holding a federal statute unconstitutional was 
held to have only a prospective application. The Court said: 

* * * statements as to the effect of a determina¬ 
tion of unconstitutionality must be taken with quali¬ 
fications. The actual existence of a statute, prior to 
such a determination, is an operative fact and may have 
consequences which cannot justly be ignored. The past 
cannot always be erased by a new judicial declaration. 
The effect of the subsequent ruling as to invalidity may 
have to be considered in various aspects—with respect 
to particular relations, individual and corporate, and 
particular conduct, private and official. Questions of 
rights claimed to have become vested, of status, of prior 
determinations deemed to have finality and acted upon 
accordingly, of public policy in the light of the nature 
both of the statute and of its previous application, de¬ 
mand examination. These questions are among the 
most difficult of those which have engaged the attention 
of courts, state and federal, and it is manifest from 
numerous decisions that an all-inclusive statement of a 
principle of absolute retroactive invalidity cannot be 
justified. 

But still more interesting was the particular rationale of 
the Court’s decision in the Chicot County Drainage District 
case. This consisted of a new application of the old theory 
of res judicata and subject-matter jurisdiction. The facts 
of the case were thus: 

Certain bondholders of the drainage district had orginally 
been given notice and had entered their appearance in bank¬ 
ruptcy proceedings instituted by the drainage district. A 
final bankruptcy decree was entered, pursuant to the Munici¬ 
pal Bankruptcy Act. Subsequently, the Supreme Court of 
the United States held invalid the Municipal Bankruptcy 
Act. Thereafter, in a subsequent suit, the bondholders con¬ 
tended that the prior bankruptcy decree was a nullity, since 
the Supreme Court had held the Municipal Bankruptcy Act 
unconstitutional. However, the Supreme Court of the 
United States held that the bondholders were bound by the 
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prior bankruptcy decree entered under the statute later de¬ 
clared unconstitutional, since the bondholders had not con¬ 
tested nor appealed the question of the court’s jurisdiction 
in the original bankruptcy proceedings, although they had 
had full opportunity to do so. 

In the course of its opinion, the Court said: 

The argument is pressed that the District Court was 
sitting as a court of bankruptcy, with the limited juris¬ 
diction conferred by statute, and that, as the statute 
was later declared to be invalid, the District Court was 
without jurisdiction to entertain the proceeding and 
hence its decree is open to collateral attack. We think 
the argument untenable. The lower federal courts 
are all courts of limited jurisdiction; that is, with only 
the jurisdiction which Congress has prescribed. But 
none the less they are courts with authority, when 
parties are brought before them in accordance with 
the requirements of due process, to determine whether 
or not they have jurisdiction to entertain the cause and 
for this purpose to construe and apply the statute un¬ 
der which they are asked to act. Their determinations 
of such questions, while open to direct review, may not 

be assailed collaterally. 

***** 

The court has the authority to pass upon its own 
jurisdiction and its decree sustaining jurisdiction 
against attack, while open to direct review, is res judi¬ 
cata in a collateral action. * * * 

Whatever the contention as to jurisdiction may be, 
whether it is that the boundaries of a valid statute 
have been transgressed, or that the statute itself is in¬ 
valid, the question of jurisdiction is still one for judi¬ 
cial determination. 

***** 

The remaining question is simply whether respon¬ 
dents, having failed to raise the question in the pro¬ 
ceeding to which they were parties and in which they 
could have raised it and had it finally determined, were 
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privileged to remain quiet and raise it in a subsequent 
suit. Such a view is contrary to the well-settled prin¬ 
ciple that res judicata may be pleaded as a bar, not 
only as respects matters actually presented to sustain 
or defeat the right asserted in the earlier proceeding, 
“but also as respects any other available matter which 
might have been presented to that end.” 

The Chicot County Drainage District case expressly ex¬ 
tends the union of res judicata and jurisdiction over the sub¬ 
ject matter to a situation where the issue of jurisdiction has 
never been contested nor actually decided by the lower court. 
Definitely, the burden is placed upon the parties to raise the 
question of subject-matter jurisdiction in the original proceed¬ 
ing or they will be deemed to have waived the issue. Of 
course, it cannot be denied that this case constitutes a very 
marked extension of the doctrine of res judicata into the field 
of jurisdictional determinations. Undoubtedly, the Supreme 
Court has disposed of the old saw that “jurisdiction over the 
subject matter may not be waived.” The spirit of the times 
is to make an end to litigation where a party has once had his 

day in court. For a full elaboration of this doctrine, see: 

Stoll v. Gottlieb, 305 U. S. 165; 

Jackson v. Irving Trust Co., 311 U. S. 494; 

Note (1940), 49 Yale L. Rev. 959; 

Note (1940) , 53 Harvard L. Rev. 652, 659; 

Jurisdiction and Collateral Attack: October Term, 
1939 (1940), 40 Columbia L. Rev. 1006. 

In at least two recent federal cases the doctrine of Chicot 
County Drainage District v. Baxter State Bank, supra, has 
been recognized and applied to habeas corpus proceedings. In 
Sanford v. Robbins, 115 F. (2d) 435 (C. C. A. 5), the doctrine 
was recognized as applicable to a habeas corpus proceeding 
arising out of a criminal conviction by a court martial. Again, 
in United States v. Jaeger, 117 F. (2d) 483 (C. C. A. 2), the 
doctrine was applied in a habeas corpus proceeding arising out 
of a conviction for civil contempt. In both of these cases, 
it was alleged that there was a fatal defect in the prior pro¬ 
ceedings on the ground that the court of first instance had 
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lacked jurisdiction over the subject matter; but in each case 
it was held that full opportunity had been afforded to raise 
the jurisdictional issue in the court of first instance, and that 
it had been raised; and that, therefore, even though the de¬ 
termination was erroneous, it was not subject to collateral 
attack. It should be pointed out that in both of these cases 
Chicot County Drainage District v. Baxter State Bank was 
cited as the controlling authority, nevertheless in both the 
Sanford and the Jaeger cases, the issue of subject-matter juris¬ 
diction was actually contested in the court of first instance. 
But in view of the holding of the Chicot County Drainage Dis¬ 
trict case and Jackson v. Irving Trust Co., supra, the fact of an 
actual contest of the jurisdictional issue seems to be imma¬ 
terial, “if there was full opportunity to litigate it.” 

It is submitted, therefore, that although the judgments of 
the trial court in Contempt Cases Nos. 98 and 99 may have 
been erroneous in view of the Nye case, such judgments are 
not now subject to collateral attack. As heretofore pointed 
out, the Supreme Court has refused to give retroactive effect 
to a decision overruling a statute, and has made jurisdictional 
determinations over the subject matter res judicata. 

In the instant case, the trial court’s jurisdiction over the sub¬ 
ject matter in Contempt Cases Nos. 98 and 99 was never ques¬ 
tioned at the time the proceedings were instituted in the lower 
court. On the contrary, the appellant appeared in court and 
pleaded guilty to the charges, in effect throwing himself upon 
the protection of the court, thereby conceding jurisdiction 
over both himself and over the subject matter of the offense 
charged. Appellant had full opportunity to appeal the judg¬ 
ments of that court, either as to the question of the court’s 
jurisdiction over the subject matter or otherwise, but he failed 
to avail himself of any such opportunity. It is submitted, 
therefore, that this tacit determination by the trial court of 
its jurisdiction over the subject matter of the several con¬ 
tempts charged is shielded from collateral attack in a subse¬ 
quent proceeding. Such a conclusion accords with the recent 
Supreme Court cases discussed above. 
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CONCLUSION 

In considering this appeal, it should be borne in mind that 
a summary proceeding for criminal contempt is not a criminal 
prosecution in the usual sense of the term. A contempt pro¬ 
ceeding is described as “sui generis.” Also, it should be re¬ 
membered that a case of criminal contempt is not a crime 
within the meaning of either the Fifth or the Sixth Amend- ' 
ments to the federal constitution, and a contemnor is not en¬ 
titled to the usual constitutional protections. 

In the present case, the appellant pleaded guilty to the sev¬ 
eral contempts charged. In the “interests of justice” he 
should not now be allowed to go free, and thus escape pun¬ 
ishment for offenses'in which he conceded his guilt. It is 
respectfully submitted, therefore, that the action of the lower 
court should be affirmed. 
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